United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF OF HOUSTON FREIGHT FORWARDING 
COMPANY, INC., PETITIONER 


IN THE 


United States Court af Appeals 


For The District of Columbia Circuit 


<= 489 


HOUSTON FREIGHT - FORWARDING COMPANY, 


INC., Petitioner | 


Vv. 
FEDERAL MARITIME BOARD AND 


UNITED STATES OF AMERICA, Respondents 


On Petition to Review an Order 
of the Federal Maritime Board 


Ricuarp H, Power 
Powell Building 

1100 Leeland 
Houston 2, Texas 


ARTHUR E. Tarantino 

430 Washington Building 
Washington |5, D.C. 
Attorneys for "Petitioner 
Houston Freight Forwarding 
Company, Inc. 


Alpba Lew Brief Co., 402 M & M Bldg., Houston 2 


Statement of Questions Presented 


1. Whether the Board’s finding and order that Houston 
Freight Forwarding Company, Inc. and Bartlett-Collins 
Company knowingly and willfully misclassified shipments 
of glass tumblers and other glassware items, obtaining 
transportation by water therefor at rates less than would 
otherwise have been applicable, in violation of section 16 
of the Shipping Act, 1916, as amended, are supported by 
substantial evidence, and in accord with the law. 

2. Whether the Board correctly found that there was, in 
fact, a misclassification of the commodities here involved. 
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HOUSTON FREIGHT FORWARDING COMPANY, 
INC., Petitioner 


v. 
FEDERAL MARITIME BOARD AND 
UNITED STATES OF AMERICA, Respondents 
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of the Federal Maritime Board 


BRIEF OF PETITIONER 


Jurisdictional Statement 


This case is before the Court on the petition of Houston 
Freight Forwarding Company, Inc., hereinafter called “Pe- 
titioner”, to review and set aside 2 purported final order 
of the Federal Maritime Board, hereinafter called the 
“Board”. Jurisdiction of this Court to review this pur- 
ported order and the placement of venue in this Circuit are 
established by the provisions of 5 U. S. Code, Secs. 1031- 
1042. 
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Statement of the Case 


The case arises out of certain shipments of property by 
water to Venezuelan ports which were made between 
September, 1955 and June, 1956. (J. A. 437, 455)* 

The property consisted of articles of glass which were 
manufactured and sold by Bartlett-Collins Company (Pe- 
titioner in Case No. 16,224), hereinafter called “Bartlett”, 
f.o.b. its factory at Sapulpa, Oklahoma. Transportation 
from the factory to the foreign port was at the cost and 
expense of the purchaser of the property transported. (J. A. 
293-94). 

Transportation by water was by Lykes Bros. Steamship 
Co., Inc. (Petitioner in Case No. 16,154) hereinafter called 
“Lykes”, Royal Netherlands Steamship Company (Petitioner 
in Case No. 16,093) hereinafter called “‘Netherlands”, and 
the Compania Anonima Venezolena de Navegacion (Vene- 
zuelan Line), hereinafter called “Venezuelan”. 

Lykes and Netherlands were members of the United 
States Atlantic and Gulf-Venezuela and Netherlands An- 
tilles Conference, hereinafter called “Conference” and 
Venezuelan, which did not participate in the proceeding, 
subscribed to the Conference Tariffs. (J. A. 67, 204, 208). 

Petitioner Houston Freight Forwarding Company, Inc., 
acted as forwarder of the shipments in respect to the water 
transportation. 

On September 20, 1956, the Board on its own motion 
embarked upon an investigatory proceeding to inquire in- 
to possible violation of the Shipping Act, 1916, as amended, 
hereinafter called the “Act” by Bartlett, Lykes, Nether- 
lands, Venezuelan, and Petitioner. 


1 References to the Joint Appendix are designated “J. A.”, fol- 
lowed by the page number. 
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The Petitioners were never able to ascertain the reasons 
or any information regarding any complaint nor to be 
confronted by their accusers or information relating there- 
to. Despite vigorous protests, this remains shrouded in 
mystery and Petitioners were told that when such informa- 
tion was received, “It merely has a superficial appearance 
of merit which the Board feels warrants further investiga- 
tion.” (J. A. 15). 

It was suggested without contradiction that the inter- 
vening conference triggered the investigation (J. A. 21) 
and the carriers made it clear that the conference on its 
own and that they had no common ground. (J. A. 26, 27). 

The inquiry as regards Bartlett and Petitioner was 
whether a violation had occurred in “knowingly and will- 
fully, directly or indirectly, by means of false classification 
or by other unjust or unfair device or means obtained or 
attempted to obtain transportation by water for glass 
tumblers and other manufactured glassware items at less 
than the rate or charges which would otherwise be ap- 
plicable during September, 1955, and thereafter . . .”. 
(J.-A. 2-4). 

Hearings were had pursuant to the Board’s order before 
its Examiner, following which the Examiner issued his Rec- 
ommended Decision that Bartlett and Petitioner be found 
to have violated the Act but not so as to Lykes, Nether- 
lands and Venezuelan. (J.A. 406-434). 

Following filing of exceptions by Petitioner and others, 
the Board issued its Report dated November 21, 1960, to 
which was attached the Order of the Board, dated No- 
vember 21, 1960. Thereafter, Petitioner filed its petition in 
this Court for relief. 

The case presents the basic question of whether the 
articles transported were correctly classified as containers 
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instead of as tableware and if not, whether Petitioner Hous- 
ton Freight Forwarding Company, Inc., was guilty of using 
the incorrect classification knowingly and willfully as an 
unfair and unjust means or device for obtaining trans- 
portation at a lower rate than should have been paid. 

Petitioner is a very small corporation, whose owner and 
president is George Puig. Mr. Puig’s company is located in 
Houston, Texas. Petitioner is a freight forwarder. (J.A. 
111). 

On cross-examination Mr. Puig testified: 


“Q. * * * you had not handled glass for export in any 
substantial volume? 

A. No, sir. I know every forwarder specializes in 
some kind of line. My company specialized mainly 
in livestock and also geophysical equipment for the 
oil fields; that had been my two specialties. 

“Of course, we handled many accounts, you 
know, just general cargo accounts, shippers here 
and there. But glassware, this is the first time we 
ever handled glassware. It was a completely new 
account for us.” (J.A. 182). 


The Bartlett-Collins Co. approached Mr. Puig to handle 
their Venezuelan shipments. (J.-A. 167). This was after 
Bartlett-Collins Co. had won a long fight to obtain cheaper 
inland freight rates to the port of Houston than the port 
they had previously used.? 


2 (257) On cross-examination by Lykes’ counsel, Mr. Puig testi- 
fied: 


“. . . Mr. George Nichols’ traffic manager, told me for years 
. .. they had been fighting to obtain a cheaper rate . . . cheaper 
inland freight. 

“I think the record shows that they are able or were able 
to obtain the cheaper inland freight to the port of Houston, 
a cheaper rate to the port of Houston than to any other port. 
That is my understanding why they switched to this port. 
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For forty years, Bartlett, 2 member of the Glass Con- 
tainer Manufacturers Institute, had been a recognized 
manufecturer of jelly glasses, packers tumblers and other 
glass containers which are specifically designed, engineered, 
produced and sold for the packaging of various com- 
modities but which are suitable for re-use as drinking 
glasses and other uses. (J.A. 224, 311-12, 336-37, 336, 337, 
226, 230, 307, 320-321; 315, 324). Caps and closures are 
available. (Exhibit 24; J.A. 196, 235-36, 241-249, 273, 
313-14, 317-18, 326-327). Bartlett is known as a “con- 
tainer” plant. (J.A. 337). 

Petitioner understood that a great many of Bartlett’s 
products appeared daily upon the shelves of the nation’s 
grocery stores as containers, such as the little Kraft cheese 
jars, but later used by many of us as morning fruit juice 


On questioning by Public counsel, Mr. Puig testified: 


“A. When I was approached to handle the Venezuelan 
shipments, we did discuss the descriptions in the 
tariff. I pointed out to the Bartlett-Collins Co. the 
way the tariff read.” (J.A. 167). 

Petitioner, forwarder, was advised by various officials and 
representatives of Bartlett that the articles shipped were 
jars or containers, and were sold as such, were to be used 
as such, and therefore were to be shipped as such. One of 
the Bartletts, probably Mr. Edward Bartlett, and Mr. 
Ramon Robaina, Bartlett’s representative in Cuba, Latin 
America and South America, so advised and instructed 


“I don’t know whether it was the I.C.C. or who it was, but 
Bartlett-Collins was going to have quite a bit of savings and 
they were going to change their movement to the port of 
Houston to obtain that cheaper rate. That is the first knowl- 
edge that I had.” 
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Petitioner. These matters remain absolutely uncontradicted 
in any way in the record. (J.A. 164-67, 175-76, 183, 185, 
188-91, 290-23, 316-17). 

George Puig, owner of Houston Freight Forwarding 
Company, Inc., Petitioner, testified on cross-examination: 

“We are not glass experts. We can’t begin to be. I don’t 
know a thing about the glass manufacturing business nor 
the sales program.” (J. A. 166) “Are you familiar with a 
publication published by the Packaging Institute entitled 
‘Glossary of Packing Terms’? A. No, sir, I am not.” 
(J. A. 170). 

In addition to receiving advices and instructions from 
Bartlett, Edward Bartlett and Ramon Robaina as to what 
these article were, and what their use was to be, and the 
information that they were to be used as containers, and 
the knowledge that Bartlett was in the business of manu- 
facturing containers, and that the people connected with 
Bartlett were experts in the glass business, George Puig 
on several occasions checked with the carriers as to what 
the proper rate should be. Practically all of the shipments 
went by Lykes and Mr. Puig personally discussed the de- 
scription of these articles, their manufacture, and their 
use, as he understood it, with Mr. Berkefield and Mr. 
Matthews at Lykes. 

On cross-examination by Public Counsel, Mr. Puig testi- 
fied: 


“A. ... I did fully discuss this from the beginning 
with Lykes Bros. Steamship Company or as to their 
classification of these containers, in the office in 
Houston and Galveston, because they were carry- 
ing most of the freight, as you can probably see; 
and I fully discussed this with them. 

Q. When did you have those discussions, Mr. Puig? 
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A. When we first started shipping this material from 


ginning. 

Q. And with whom did you discuss the subject? 

A. I discussed it with the T: (lose pee 
Bros. I have discussed it with Mr. Berkefel 

Q. Who was the Traffic Manager of Lykes? 

A. I have discussed it with the Traffic Manager here 
in Houston. 

Q. What is his name? 

A. Fred Matthews.” (J..A.170, 171). 


Further on cross-examination, Mr. Puig testified: 


“Q. As I understood your testimony this morning, you 
S said that at sometime—which I want to clarify— 
you have discussed rates on glassware with Fred 
Matthews and Dick Berkefeld at Lykes Bros. 
A. Yes, we did. 
Q. “We did.’ You mean you or somebody else? 
A 


. No. I did, personally, on these matters. That 
was when we first started shipping. Spo 
with the Galveston Office and the Houston Office. 

Q. Was that before this investigation on the FRED 
MORRIS? 

A. Oh, yes, quite some time before. 

Q. Was it in connection with the initial shipments? 
A. Yes, it was.” (J. A. 182, see 

“A. ... I do recall myself that when these shipments 
took place I did call and we discussed it. becca 
out 2 point, you know, that it was a glass, 
they—and I recall them asking me what was the 
use of it. And I do recall telling them by in- 
struction from the shipper our instruction was 
that it was sold as a container. I remember using 
the word ‘jelly’, used to pack jelly and cheese and 
many things like that. 

“And I remember them telling me that if it 

was for that purpose the tariff to be applied was 
such and such and such.” (J. A. 183, 184). 
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On cross-examination Mr. George Puig testified: 


“A... . we consulted the Customs and went over 
and they asked us to describe it under tumblers, 
Schedule B, first, actually for the Bureau of Census 
purpose, that as far as they were concerned, they 
were not restricted items, and if they looked the 
same, it was a matter of interpretation, and declare 
it under the tumblers, although many times some 
clerks put it on as jars on the shipper’s export 
declaration. But the Customs told us either one 
of the descriptions was correct as far as that is 
concerned.” (J. A. 186). 


-_ Se cross-examination Mr. George Puig testified as fol- 


“Q. Do you know the business of some of the con- 
signees, for instance, do you know the business of 
Taurel & Company? 

A. No, sir, I am not at all familiar with any of the 
consignees.” (J. A. 181, 182). 


From the standpoint of Petitioner, the forwarder, con- 
sidering the problems facing him at the time of their oc- 
currence rather than being viewed from hindsight, it is 
respectfully submitted that Statement of Case would be 
incomplete as to him without the thought expressed that 
the condition of the Tariff (since amended) was such as 
to create confusion, ambiguities and unnecessary problems 
in application to the dual-use type products shipped in this 
case. But this thought, from the standpoint of Petitioner, 
will be developed on argument. 

As a freight forwarder, Petitioner received a small fixed 
fee. on the Bartlett shipments of $10.00 or $15.00 for for- 
warding, handling and documentation. These forwarding, 


9 


handling and documentation charges were not based on 
freight charges. Furthermore, brokerage fees paid by the 
carrier were based on 114% of the ocean freight charges. 
This is usual and customary. (J.A. 366; Exhibit 100). 
The larger the freight charges, the greater are the for- 
warder’s fees. 

The articles transported by water as containers (jars) 
were sold as such. It is uncontroverted that Petitioner 
was advised by representatives or officials of Bartlett that 
the articles exported as jars had been purchased for use as 
containers for packaging and should be shipped as such. 
(J. A. 164-67, 175-76, 183, 185, 188-91, 289-93, 316-17). 
This is undisputed. Transportation from Bartlett’s factory 
was at purchasers’ cost and expense. (Exhibits 59-84; J. A. 
293-94). Orders covering such shipments bear notations 
im respect to cap sizes of items requiring ring gauging. 
(Exhibits 59-84, J. A. 280-304). The rate for transporting 
containers as jars and bottles, by water was computed on 
the basis of weight, whereas the rate for table glassware, 
for example was computed on a measurement basis (so 
much per 40 cubic feet). Included among the articles 
shipped, as reflected by the shipping papers in evidence, 
were eight cartons of “caster cups”, all of which were 
freighted on a measurement basis and not as containers 
or jars. (J. A. 153). The same is true in respect to 156 
cartons of “‘vases”, 60 cartons of “salts”, 4 cartons of 
“sherberts”, 8 cartons of “reamers” and 10 cartons of 
“ashtrays”. (J. A. 131-133, 151-154). All of this was ig- 
nored by the Board which found to the contrary. 

Bartlett has not manufactured, sold or shipped decanters 
or decanter sets. (J. A. 305-06, 308). There is no com- 
petent or substantial evidence to the contrary. The Board 
found, nevertheless, that such sets were shipped. 
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The articles classified and freighted as containers (jars) 
instead of as tableware come properly within the definition 
and meaning of the term in common usage and as a trade 
term used in the packaging industry. 

A “jar” is defined in Webster’s New International Dic- 
tionary Second Edition as “a deep, broadmouthed vessel or 
earthenware or glass, for holding fruit, preserves, etc., or 
for ornamental purposes; as 2 honey-jar; a rose jar”. 

In the “Glossary of Packaging Terms”, “Standard Defini- 
tions of Trade Terms Commonly used in Packaging”, 
compiled and published by Packaging Institute, Inc., New 
York 17, N. Y., Second Edition, 1955, the following defini- 
tions appear: 


“Container, glass—(for packaging) any glass re- 
ceptacle capable of holding a seal or closure for re- 
tention of contents. Glass containers are made in 


many different shapes and sizes for an unlimited num- 
ber of purposes. (See Bottle; Jar; Flask; Vial; Carboy; 
Tumbler; Jug Amput etc.)” 


“Tumbler-A container made like a drinking glass, with 
straight sides or sides flaring slightly outward toward the 
opening. Also packer’s tumbler. Usually made of glass but 
also made from transparent molded plastic.” 

“Tumbler, packer’s—A glass jar, pressed, without neck, 
used for packing of certain products: and suitable for re- 
use for drinking purposes.” 

“Jar—A rigid, flat bottomed vessel with wide mouth 
opening.” (J. A. 381-82). 

The Industry Division, Bureau of the Census, Depart- 
ment of Commerce, classifies packers’ tumblers as glass 
containers in its Facts for Industry, series M32G, and not 
as table, kitchen, art or novelty glassware. (Exhibits 88 and 
89; J. A. 379). 
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In Schedule B, Statistical Classification of Domestic and 
Foreign Commodities Exported from the United States, 
published by the Bureau of the Census, Packers’ Jelly 
glasses are classified under commodity number 523600 
“other unfilled Glass Containers”, (Exhibits 1, 25, and 85; 
J. A. 221). While Schedule B does not contain a separate 
classification for packers’ tumblers, the Chief of Statistical 
Reports Divisions of the Bureau said, “It is intended that 
packers’ jelly glasses and other pressed glassed jars without 
necks for use in packing certain products be classified 
under 1958 Schedule B commodity number 52360 (523600 
in 1956 and 1957)”. (J. A. 379-80). 

The articles sold for use as containers were classified and 
transported under the Conference Tariff as empty glass 
jars. Lykes, Netherlands and the other member lines set 
up commodity classifications and rates by and through 
the Conference which was created by their agreement. 
(Exhibits 10, 11 and 91; J. A. 67, 383). The tariff which 
the water carriers promulgated through their Conference 
set out three possible classifications, namely, “Bottles or 
Jars”, “Tumblers”, and “Glassware, N. O. S.” (not other- 
wise specified). (Exhibits 10 and 11, J. A. 67-69, 78-87, 
383, 411-13). None of these classifications was defined in 
the tariff. 

The rate on tumblers per ton amounted to roughly five 
times the rate on jars. In a time of inflation and rising 
prices and costs everywhere, the Conference, between the 
times of the Houston hearing (March 10, 1959) and the 
Washington hearing (June 11, 1959), reduced the rates 
for tumblers per ton weight about 60%, or, from about 
$88.00 per two thousand pounds to $35.00 per two thou- 
sand pounds. (Exhibits 92 and 93; J. A. 362-367). 
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Mr. Richard Berkefeld, Traffic Manager of Lykes, testi- 
fied on cross-examination as follows: 


“Q. ... so that as to tumblers, that rate in effect has 
now been reduced from about $88.00 to $35.00? 

A. ... That is correct. 

Q. ... now, when that was first reduced, . . . did not 
the reduction apply only to decorated tumblers? 

A. That is right. That was the proposal, fairly cor- 
rectly. No, it had been agreed in the Conference 
that the rate on tumblers, packers’ jars, or some- 
thing like that, decorated, and I belive it was 
spelled out how it had to be decorated with colors 
or no colors, was to be reduced. 

When I saw that—it came through the Conference 
in New York—I went back on them. 

Q. You went back on whom? 

A. I went back through our New York office to the 

Conference in order to eliminate this question of 
decoration because it was ridiculous because it was 
just setting up an ambiguity there that if you 
shipped the plain tumbler, you charged one rate, 
and you put a little dab of paint on there, or 2 
paper sticker—it didn’t say what you had to put 
on there—and it takes the difference, It was ridicu- 
lous on the fact of it. 
So I asked the Conference—we submitted it to the 
Conference—that ambiguity be removed and. to 
be plain or decorated because there was no excuse 
for one or the other. 

Q. Did you do that immediately after you learned 
about it? 

A. Yes, sir. 

Q. ee immediately, I mean the same day or the next 


A. Wall, I couldn’t say exactly, Mr. Powell, it might 
have been the same day; it might have! been the 
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next day. But I got this circular from the Confer- 
ence, and I believe I wrote out a teletype to our 
New York office right away and told them this. 


. At any rate you acted within a matter of 24 hours 


or so? 


. Approximately, yes. I just went back and told 


them that dog would not hunt. 


. How long did it take to get it changed to eliminate 


that particular feature there that you mentioned? 


. I believe it was eliminated at the next Conference 


A. 


meeting that took place after this request. That 
might have been within three, four days or a week. 
I do not recall, Mr. Powell, just bow fast, but it 
‘was 2 question of several days, which would be a 
normal course. 


. Was that difference eliminated? 
. Yes, sir. 
. Mr. Berkefeld, you understand, do you not, sir, 


that it is the duty of the Conference to furnish 
and publish fair and equitable rates and reasonable 
rates, of course? 

Yes.” (J. A. 363-365). 


And on questioning by counsel for the Conference, Mr. 
Berkefeld testified: 


“Q. Mr. Berkefeld, can you tell us why the tariff rate 
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was changed on those particular tumblers, those 
taking a less than that valuation? 

. we have felt right along that a discrepancy 
between these weight rates and the weight meas- 
urement rates were pretty well out of line and 
needed some correction.” (J. A. 366-67). 


Prior to the issuance of the Board’s Report, Bartlett 
petitioned to re-open the record for further evidence to 
show that the carriers, through their Conference, had fur- 
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ther reduced their rates on tumblers to the rate applicable 
to jars, plus or minus 2 dollar or two per ton. (Item 30 
Certification of Record by the Board). The Board denied 
the petition and held that this evidence was “necessarily 
irrelevant to the issues”, (J. A. 454-455) while holding 
at the same time that petitioner was guilty of knowingly, 
willfully, unjustly and unfairly obtaining transportation 
at less than the proper rate. 

The Board completely ignored and disregarded all of 
the overwhelming and undisputed facts and evidence placed 
in the record by Bartlett, Petitioner, and others, and pre- 
ferred to consider instead the designations in Bartlett’s 
catalogue, its loading tallies, inland bills of lading, and 
Schedule B classifications on export declarations. Relying 
on these things and refusing to consider any of the well 
established and uncontroverted facts, evidence, usages and 
customs, as well as common sense, the Board held that the 
articles exported were table glassware and not containers 
and should have been shipped on the basis of an unjust, 
unfair, discriminatory, ridiculous rate, admittedly” .. . 
pretty well out of line and needed some correction.” (J. A. 
366-67), instead of the rate for containers, at about five 
times the rate for containers (which these items clearly 
were). 

It was established that the designations in Bartlett’s cata- 
logue are part of its sales promotion of premium packages. 
(J. A. 224-31, 237). 

The designations on the loading tallies are by catalogue 
number and name which are used throughout Bartlett’s 
operations. (J. A. 226, 228, 315, 334). 

Examiner ruled that the inland bills of lading were ir- 
relevant and rejected the proffer of one by counsel for the 
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Conference. He nevertheless, declined to strike testimony 
covering their contents.* The inland bills were printed 
forms that were used on interstate movements from Bart- 
lett’s factory in Oklahoma. Under tariffs governing these 
interstate inland shipments, it made no difference whether 
an article was classified as tumbler or as a jar because it 
carried identically the same rate in either case regardless 
of its primary or secondary use. (J. A. 337-39). 

The Schedule B classification of commodities for statisti- 
cal purposes on export declarations is wholly unrelated to 
the Conference Tariff and the classifications under it. (J. 
A. 31-32, 100-02, 186-87, 220-21). 

From the beginning and all through the Houston hear- 
ing, it was most obvious that Public Counsel was relying 
upon Schedule B classification of commodities, through the 
medium of the export declaration, to make his case. (J. A. 
1-221). 

The Examiner permitted Public Counsel, over objection, 
to belabor to a great extent the differences between the 
classifications on export declarations and ocean bills of 
lading. The only witness that Public Counsel produced in 
relation to export declarations, Schedule B classifications, 
and classification of glassware, was Mr. Womack. 

Mr. Womack was with the U. S. Customs and examined 
the cargo on the S. S. FRED MORRIS. He had been with 
U. S. Customs ten years. Export declarations, he admitted, 
were of small moment to him, as a U. S. Customs in- 
spector. Mr. Womack, employee of U. S. Customs, is un- 
der the Treasury Department. Schedule B was not pro- 

3 (290) “EXAMINER GRAY: I will rule that is prior to the 


ocean movement, and I don’t see it’s relevant to the steamship 
(291) application of the rate.” 
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mulgated by the Treasury Department but by a Bureau of 
the ‘Department of Commerce. (J. A. 47). No instruc- 
tions had been given to Mr. Womack as an inspector in 
connection with Schedule B classifications. (J. A. 47). 

The Examiner over objections, permitted him to testify 
from Exhibit 2. This report was signed by Mr. Womack’s 
superior and Mr. Womack was given the report by the 
superior to sign, which Mr. Womack did sign. His memory 
was bad as to the inspection in ‘question and he had to 
“refresh” his memory from Exhibit 2, which had been im- 
properly admitted. 

A reading of his testimony will indicate the complete 
inadequacy of the knowledge of Mr. Womack as to glass- 
ware, and he admitted that he was no expert, and his testi- 
mony is eloquent in this regard. His superior had received 
certain orders to inspect and be “on the lookout” for 
certain things. Mr. Womack looked for that certain thing, 
purported to find it, and then signed the superior’s report. 
Mr. Womack, admittedly not an expert, obviously ill- 
prepared even from the standpoint of ordi novices in 
this field, nevertheless was permitted to testify in connec- 
tion with Exhibit 2 that the cases were opened for ex- 
amination and express the opinion and conclusion that 
they were “found to be tumblers”. He admittedly did 
now know the difference between 2 tumbler and packer’s 
ware. (J. A. 27-64).-Mr. Womack was the Government’s 
only witness on classifications: and what was a “jar” and 
what was 2 “tumbler”. 

Furthermore, the following was said by Public Counsel 
at, the conclusion of the Houston hearing: 


“MR. BAMFORD: . . . Now, as to Schedule B 
and the export declaration, I submit that they are 
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relevant to this proceeding, not eel because they 
deal with shipments made by the respondents upon 
one or more of the respondent lines, but because under 
the Board’s decision in rates from the United States 
to the Philippine Islands, 20 U. S. M. C. 535-38, 
Page 543, among other things we find the holding 
that differences in descriptions of textiles, in that case 
in bills of lading . . . and export declarations, 
shows a violation of the first paragraph of Section 6. 
“Now, the parties are free to argue whether they 
like this rule of law, but I submit it is the rule which 
the Board is presently applying and does require that 
Pit items be found relevant and admitted into evi- 
ce,” 


At the Houston hearing, Public Counsel pontifically 
stated in the record: 


“My function here is primarily to see every bit of 
information, whether good, bad, or indifferent, that 
is relevant be presented to the Examiner for his con- 
sideration. 


“If I miss out on some, as long as it’s relevant, I 
‘want to see it go in. I shall be most happy to see 
anybody put in proper evidence that will enable the 
Examiner to reach the proper conclusion.” 


This attitude of Public Counsel was prior to his learning 
that Schedule B had been amended effective back in 1952, 
unknown to him, the Petitioner, Bartlett, or any of the 
carriers, and unknown to the U. S. Customs people. 
Between the Houston hearing and the Washington hear- 
ing, Bartlett’s counsel discovered the amendment, as did 
Public Counsel. Public Counsel had completed his pre- 
sentation in Houston but, conveniently, at the Washington 
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hearing before anyone else had an opportunity to say 
anything, the Examiner asked Public Counsel if he had 
any thing further at which time Public Counsel stated 
this amendment relating to packers’ jelly glasses. The date 
of amendment was August 20, 1952. Public Counsel ad- 
mitted that “I think perhaps the respondents may wel- 
come it.”* 

Bartlett undertook to obtain the testimony of officials 
of.the Bureau of the Census, who had expressed complete 
willingness to testify, to show the purpose, operation and 
significance of Schedule B classifications on export declara- 


4 (361) “EXAMINER GRAY: Mr. Bamford, you stated at the 
hearing in Houston that you completed your presentation at that 
time. Do you have. anything further at this hearing? 

“MR. BAMFORD: I have, Mr. Examiner, one item. I have not 
prepared an Exhibit to support it. I think perhaps the Respondents 
may welcome it. And I will offer it and stipulate that on August 
20, 1952, Schedule “B”, which is (362) Exhibit 1 in this 
‘was amended, by virtue of the issuance of Collector’s Bulletin No. 
3, to include in Commodity Grouping 523-600 the items packer’s 
jelly glasses.” 

“MR. COOK: What is the date of the correction? 


behalf of Bartlett-Collins, we certainly appreciate Public Counsel 
calling attention to this amendment, and we had intended to do 
so ourselves, and had in that connection intended to offer in evi- 
dence the Collector’s Bulletin No. 3, to which Mr. Bamford referred, 
which, as we understand it, constitutes an official publication of 
the Department Division and Branch involved, in connection with 
the promulgation and administration of Schedule “B”, which has 
to do with, as we all know, the gathering of statistics for informa- 
tional purposes. 

“We just actually came by this copy since we arrived in Wash- 
ington and have not had an opportunity to have (363) it duplicated 
or to secure extra copies, we would like to do that, either to have 
it duplicated or to secure extra copies, if we can.” (364) (The 
document above referred to was marked for identification as Ex- 
hibit No. 25). (365) (The document previously marked Exhibit 
No. 25 was received in evidence.). 
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tions and thereby demonstrate that they were completely 
incompetent, irrelevant and immaterial insofar as concerns 
the classification on ocean bills of lading. Since they were 
in the same department as the Board, they stated they 
could not come unless the Board or Public Counsel or 
Examiner invited them. Ignoring his statement at Houston 
to see that every bit of information, whether good, bad, 
or indifferent . . . be presented, Public Counsel absolutely 
refused to call them although requested many times to do 
so by Bartlett and by Petitioner, and Examiner Gray re- 
fused to call them, although earnestly requested to do so. 
(J. A. 339-55). 

The entire purpose and structure of the classifications 
in Schedule B in the Conference Tariff are entirely differ- 
ent. Classifications of commodities on export declarations 
under Schedule B is solely for statistical and informational 
Purposes and not related to classifications for freight pur- 
poses by any rule, regulation or otherwise. 

Upon the foregoing record and under the circumstances 
set forth, the Board, ignoring uncontradicted evidence and 
making unwarranted assumptions and conclusions found 
that Petitioner had falsely classified the articles shipped 
and that such false classification was knowing, willful, 
unjust, unfair. 

Statutes Involved 
A. Shipping Act, 1916 


The statute involved is the Shipping Act, 1916, as 
amended. (46 USCA Sec. 801 et seq.) The relevant pro- 
visions of the Act are as follows: 


“Tt shalt be unlawful for any shipper, consignor, 
consignee, forwarder, broker, or other person, or any 
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officer, agent or employee ee knowingly and 
willfully, directly or indirectly, by means of false 
billing, false classification, false weighing, false report 

of weight or any other unjust, or unfair device or 
means to obtain or attempt to obtain transportation 
by water for property at less than the rates or charges 
which would otherwise be applicable.” 

* * ae * 


“Whoever violates any provision of this section shall 
be guilty of a misdemeanor, punishable by a fine of 
not more than $5,000.00 for each offense.” (Sec. 16, 
c. 451, 39 Stat. 734; c. 581, 49 Stat. 1518; 46 USCA 
Sec. 815). 


“Any person may file with the Federal Maritime 
Board a sworn complaint setting forth any violation 
of this chapter . . . If this complaint is not satisfied, 
the! Board 2!) . investigate iti in such manner and 
by such means, and make such order as it deems 
Proper.” 

* * * * 

“The Board, upon its own motion, may in like man- 
ner and, except as to orders for the payment of 
money, with the same powers, investigate any viola- 
tion of this chapter.” (Section 22, 46 USCA Sec. 
$21). 


B. Administrative Procedure Act. 


Section 7, 60 Stat. 241, U.S.C.A., Title 5, #1006, 
provides in part as follows: 


“(c) Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be 
received, by every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, 
or unduly repetitious evidence and no sanction shall 
be imposed or rule or order be issued except upon 
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consideration of the whole record or such portions 
thereof as may be cited by any party and as sup- 
ported by and in accordance with the reliable, pro- 
bative and substantial evidence. * * *” 


Section 10 (e), 60 Stat. 243, U.S.C.A., Title 5, #1009, 
provides: 


“So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (a) com- 
pel agency action unlawfully withheld or unreason- 
ably delayed; and (B) hold unlawful and set aside 
agency action, findings and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion or 
otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsup- 
ported by substantial evidence in any case subject to 
the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted 
by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review 
the whole record or such portions thereof as may 
be cited by any party, and due account shall be 
taken of the rule of prejudicial error.” 


Statement of Point 


The Board’s Report, Decision, and Order are invalid 
and should be set aside because they are not supported 
by substantial evidence on the entire record and is con- 
trary thereto and to the law. 
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Summary of Argument 

The Board in arriving at its decision, report and order 
ignored and disregarded undisputed, uncontroverted, posi- 
“tive, sworn, unimpeached, relevant testimony on the exact 
‘points involved and the Board’s conclusions on which it 
based its Order do not find substantial support in the 
record. 

Forwarder did not knowingly and willfully misclassify 
$o as to obfain transportation at less than charges which 
would otherwise be applicable. 

The Board’s decision was obviously and patently pre- 
determined. The Board ignored positive, uncontroverted, 
relevant evidence, twisted facts to fit their preconceived 
pattern; and misquotes law. The Board violates logic 
and meaning of words. 

Petitioner had the duty of ascertaining to the best of 
his ability what these articles were and how the tariff 
should be applied and where many, including Board 
members and judges of high appellate courts differ, Peti- 
tioner should not be criticized for coming to a different 
conclusion than the Board. 

The Conference in promulgating a tariff which was 
ambiguous in application and the Board in passing on the 
case ignored realities of life and common knowledge and 
modern marketing and sales programs. See Continental 
Can Co. v. United States and Federal Maritime Board, 
272 F. 2d 312 (1959). 

Ambiguous tariffs must be resolved against the carrier 
and the shipper is entitled to select the lowest rate ap- 
plicable. 

Petitioner did many things to attempt to resolve 2 
confusing tariff situation, not of his own making, but 


23 


created by the Conference. The Traffic Managers testified 
the rates were “out of line”. The Continental Can Case, 
(supra) (Hazel-Atlas) demonstrated the ambiguity. 

Secondary or later possible use as tableware does not 
affect the rates applicable, according to the well-settled 
law, cited in Argument. These articles were designed, 
engineered, manufactured and sold as containers and that 
is the controlling use. 

Petitioner’s actions were not “willfully and knowingly.” 
See Continental Can Corp. v. United States and Federal 
Maritime Board, 272 F. 2d 312 (1959). 


ARGUMENT 


The Board formulated its Order by refusing to give 
effect to and ignoring undisputed evidence that weighs 


against or overturns the Board’s view and of making 
findings that are not supported by the record and are 
contrary to it. 

The conclusions of the Board, on which its Order is 
based, does not find substantial support in the record, that 
the classification of the articles shipped was false and that 
such false classification was unfair, unjust, knowing, will- 
ful, and violative of the act. 

In order to reach the conclusions it did, the Board had 
to and did refuse to consider or give effect to positive, 
sworn, competent, uncontradicted, unimpeached, relevant 
testimony on the exact point that not only militates against 
but destroys the findings upon which such conclusions 
are dependent for support. The Board is not permitted to 
do this and the Order arrived at in that fashion is not 
allowed to stand. Unxiversal Camera Corporation v. 
N. L. R. B., 340 U.S. 474, 71 S. Cr. 456, 95, L. Ed. 456. 
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Forwarder did not, knowingly and willfully, by means 
of false classification or by other unjust or unfair device 
or means obtain or attempt to obtain transportation by 
water for glass tumblers and other manufactured glassware 
items at less than the rate or charges which would other- 
wise be applicable. 

This was the first experience for Petitioner’s counsel 
to handle 2 matter before an administrative board. A 
number of years of practice before Texas courts and juries 
frankly did not prepare him for the feeling of frustration 
in attempting to combat a situation that was begun in 
some mystery, by person or persons unknown to Petitioner, 
in 2 manner as to which no information could be obtained, 
carried forward in a fashion that left no doubt for a 
moment as to the outcome, no matter what evidence was 
placed into the record, though courtesies were shown at 
every step of the way in all small matters. The Examiner 
followed the Public Counsel in all his leads. Petitioner’s 
counsel found quickly that to have his way in some small 
thing, it was necessary to get agreement of Public Counsel. 
Then all went well. In the face of disagreement of Public 
Counsel, the small thing was met by refusal—most cour- 
teously. 

Before the Board and in its findings, no fact, no matter 
how true, no matter how well-established, no matter how 
undisputed and uncontroverted, was accepted if it in any 
manner was inconsistent with a pre-conceived and pre- 

In the Board’s decision, strange things happen to the 
facts as well as the law cited. Both are twisted and warped 
to fit a preconceived pattern. 

The Board in its Report, under “Discussion” says: 
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“The controlling use of all this glassware (except caster 
cups), including the tumblers, . . . was table glassware.” 
But in the same kind of case wherein the Board held 
against Hazel-Atlas in Hazel-Athas Glass Co., 5 FMB 515 
(1958), on appeal to U. S. Court of Appeals, Second 
Circuit, Hazel-Atlas (Continental Can) prevailed and the 
Court said that the Government had not proved that 
the controlling use was, or was intended to be, a drinking 
glass or tumbler. Continental Can Co. v. United States 
and Federal Maritime Board, 272 F. 2d 312 (1959). 

The Board in its Discussion further says that “Possible 
use does not change the essential character of the articles 
and is not a lawful basis for a difference in freight rates”, 
citing cases with which Petitioner agrees. But the Board 
takes it upon itself to change that purpose for which the 
article is engineered and manufactured, to-wit, a container 
and, ignoring the facts, assumes that its primary or prin- 
cipal or controlling use is a drinking glass, without any 
basis therefor, when all the undisputed, uncontroverted 
evidence shows the real purpose for which the article 
was manufactured. 

The Board says: 

“If the forwarder and his employees had not looked 
through wrong ends of the telescope to describe the ar- 
ticles in the bill of lading they would not need to be an 
expert and would have been able to find the correct tariff 
description with no trouble.” However, the Board com- 
pletely and conveniently ignores the fact that not only 
did George Puig and his employees have trouble in deter- 
mining what the product was in attempting to apply the 
Tariff, but the Traffic Manager of Lykes, Mr. Womack, 
and all the others experienced a similar difficulty. 


26 


In the Hazel-Atlas situation, the Examiner said the ar- 
ticles were containers and should be classified as jars, one 
Board member agreed, and two disagreed. When the case 
was appealed to the U. S. Circuit Court of Appeals, 
Second Circuit, the honorable members of that Court 
could not agree completely. All this despite the fact that 
the Examiner, Board and Court had before a great deal 
of evidence; far more than did George Puig and his em- 
ployees (Petitioner) in this case. 

The truth of the matter is that the Conference and the 
Board ignored an important thing: “In reaching their 
decisions, neither courts nor administrative bodies should 
ignore the realities of life and disregard common knowledge 
even though such knowledge may not have achieved a place 
within the purview of judicial notice. Many food items 
today are sold in containers which may ultimately be used 
for other purposes. This potential additional use is, as 
Petitioner concedes ‘a help in marketing the packaged 
product’. This possibility, however, does not change the 
container character of the article shipped to the food 
packager. The packager is not buying tumblers nor re- 
selling tumblers. Furthermore, packer’s tumblers must be 
specially manufactured so as to have a ‘finish’ (the edge 
of the glass) to which the metal or other enclosing cap 
may be attached.” Continental Can Company v. United 
States and Federal Maritime Board, 272 F. 2d 312, 315. 

The Conference in only giving the choices it did in its 
Tariff and the Board in their decisions failed to take notice 
of modern marketing and sales procedures. Merely because 
Ford Motor Company chooses to call a pickup truck a 
Ranchero and add a few frills for sales purposes does not 
change its essential characteristics as a pickup truck. A 
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little lower, a little prettier, a little more saleable, perhaps, 
but still a truck. 

The Board according to its approval of the Examiner’s 
findings, wants Petitioner to go only according to the 
documents in his possession and not consult with the 
manufacturer-shipper. Such a statement demonstrates com- 
pletely not only a2 complete lack of knowledge as to busi- 
ness and how it is conducted but also a complete. disregard 
of the true and undisputed facts as they clearly appear in 
the record. Such a statement raises a doubt as to its sin- 
cerity. Does Examiner and the Board sincerely believe that 
a new account first shows up in someone’s office by docu- 
ments coming in the mail, without any conferences, tele- 
phone conversations or letters of transmittal, not to speak 
of some explanation of the type of business, and at least 
some general discussion about a series of transactions about 
to occur? 

In the Hazel-Atlas situation the Board complained that 
the forwarder did nothing to acquaint himself with the 
matters at hand. Here Puig and his employees were in 
contact with the manufacturer-shipper, Bartlett’s repre- 
sentatives, the Galveston and Houston Traffic Managers of 
the carrier, and Customs, all in an effort to determine and 
resolve a confusing situation. 

This confusing situation was absolutely and needlessly 
created by the Conference, which has the duty of estab- 
lishing just and equitable rates, classifications and tariffs. 
(Shipping Act of 1916, as amended 46 USC 817). The 
Conference had not done this. Instead its failure to make 
its tariffs conform to modern marketing and sales proce- 
dures and programming, as was pointed out by the Court 
in the Hazel-Atles (Continental Can) case has been very 


28 


largely responsible in bringing about this situation and 
was a snare and a trap. 

As we have seen, the difference in freight charges for a 
particular item was five times as much as if it were classi- 
fied as 2 tumbler than as a jar. These articles were called 
tumblers by its manufacturer for sales purposes but they 
were containers-jars. Up-grading, saleswise, does not 
change the essential characteristic of the object. Therefore 
when the Conference failed to recognize and provide for 
this situation, they created ambiguities of the tariff in 
application to these products. 

The Circuit Court of Appeals in the Continental Can 
case (Hazel-Atlas) in the same kind of tariff situation, 
said that it was sufficiently close as to create ambiguity. 

The Traffic Manager for Lykes said, as pointed our 
above, “We have felt right along that the discrepancy 
between these weight rates and the weight measurement 
rates were pretty well out of line and needed some cor- 
rection.” It will be recalled that between the Houston and 
Washington hearings of this case, the Conference reduced 
the rates for tumblers from $88.00 per two thousand 
pounds to $35.00 per two thousand pounds and. later to 
about $17.00 per two thousand pounds, the latter figure 
being sought to be introduced by Bartlett. 

Ambiguity in tariffs should be resolved against the car- 
rier. The shipper is entitled to select the lower rated tariff 
designation. Continental Can Co. v. United States and 
Federal Maritime Board, 272 F. 2d 312; The Gelfand 
Manufacturing Co. v. Bull Steamship Lines, Inc., 1 USS 
BB 169. 170 (1930); Rubber Development Corp. v. Booth 
S S Company, 2 U.S.M.C. 746 (1945). 
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In Himala International v. Fern Line, 3 US.M.C. 53 
(1948), it was stated: 


“As we said in Rubber Development Corp. v. Booth 
S S Co., Ltd., 2 U.S.M.C. 746, 748, ‘carriers’ tariffs 
are submitted to the rule of interpretation applicable 
to written instruments generally. This rule is that 
the tariff, having been written by the carrier, is vul- 
nerable against carriers if the tariff’s meaning is am- 
biguous. Every effort should be made by carriers, par- 
ticularly those that are members of Conferences and 
therefore parties to the same tariff, to so draw their 
tariffs as to remove all uncertainties; otherwise there 
is a possibility of preference and discrimination in 
violation of Sections 16 and 17 of the Shipping Act, 
1916.” (Italics supplied) 


Furthermore, it is well know that the nature and 
character of shipments at the time tendered determines 
its status for rate purposes and the use which may be sub- 
sequently made does not control the rates. A possible 
secondary or ultimate use to which an article might be 
subjected is not controlling or to be considered on its 
classification, It is illogical to apply on a shipment of 
automobile tires 2 rate applicable on a complete setup 
automobile, merely because we might feel certain that the 
tires will ultimately be used on an automobile, or to apply 
on a shipment of lumber the rate applicable on a knocked- 
down ready to set-up house, or, on a shipment of cattle 
the rate applicable to fresh meats and packing house pro- 
ducts. Such illogical conclusions are in direct conflict with 
many court and I.C.C. decisions. Sonken-Galamba Corp. 
v. Union Pacific Railroad Co., 10 CIR., 1944, 145 F. 2d 
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808; Crancer v. Lowden, 121 F. 2d 645; Swift & Co. v. 
U. S., 7 CIR., 255 F. 291; Knight Iron & Metal Co. v. 
Gulf M & N Railroad Co., 101 LC.C. 623. 

The tariff was ambiguous in application to these pro- 
ducts at the time of the shipments under question, and 
the tariff has since been amended more than once to cor- 
rect this situation. 


“Wilfully and knowingly” 


Having set out the foregoing testimony, facts and refer- 
ences to evidence, it would seem that the question of 
“willfully and knowingly” would almost take care of 
itself. 

Petitioner was a freight forwarder specializing in cattle 
and geophysical equipment, and some general cargo, He 
had never before handled glassware. He was not familiar 


with the “Glossary of Packaging Terms”. He knew that 
these articles were sold as containers with a later possible 
re-use as tumblers. He was informed by a reliable and old- 
time, recognized glass manufacturer and its representatives 
that these articles were engineered, designed, manufactured 
and sold as containers, certainly he had a right to rely on 
them. The tariff as promulgated by the Conference was 
ambiguous in its application to these articles. At the be- 
ginning and on several other occasions he contacted rate 
experts, the Traffic Managers of Lykes. U. S. Customs was 
contacted. Shipments were accidentally broken open on 
occasion and were inspected by the carrier at this time 
and again rates and uses were discussed.® A freight for- 

5 (260) “...I... recall an instance .. . where we had a 


misfortune; I think it was in the handling down there at the docks; 
quite a few cases broke and busted and they rattled an awful lot, 
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warder’s office, with sailing deadlines, was called a “mad- 
house” (J. A. 181). 

He did not know nor was he familiar with the operations 
of the consignees. 

Furthermore, as a freight forwarder, he received $10.00 
or $15.00 for preparation of the documents, and 144% of 
the feight charges. If the articles had always moved as 
“tumblers”, the forwarder would have made more money. 
The fixed fee for preparation of documents did not de- 
pend on the freight charges. He did not prepare the docu- 
ments himself and had not done so for years. (J. A. 359-61, 
366, Exhibit 100). 

Mr. Puig made honest, bona fide and open and above- 
board efforts to resolve an ambiguous and confusing situa- 
tion, not of his own making. 

In the Continental Can Co. Inc. v. United States end 
Federal Maritime Board, 272 F. 2d 312, the Court said at 
page 316: 


“Finally, there is no justification for holding that one 
classification is so clearly right and the other wrong 
that willful and knowing intent to misclassify is the 
only fair conclusion.” 


and I remember they called me (the steamship line) ... and... 
told me there were a few cases that had busted and .. . they 
wanted to know what we wanted to do with it. (261) I called the 
shipper and they said, ‘let’s recuperate the cases, take out what is 
good and make up cases.’ 

“I remember the merchandise was exposed and I remember 
discussing this, and also them asking me what was the use for it. 
And I remember telling them that I did not sell the merchandise 
nor manufacture it, but my instructions from the shipper was 
that it was for a container use. And I remember using the word 
‘jelly and cheese’ and so on . . . That was on the Lykes Line... 
I remember discussing it with Mr. Fred Matthews.” 
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CONCLUSION 


The Board’s Report, Decision and Order of November 
21, 1960 are invalid and should be declared invalid, en- 
joined and set aside insofar as it relates to Houston Freight 
Forwarding Co., Inc. because of not being supported by 
substantial evidence on the entire record. 
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Statement of Questions Presented 


1. Whether the Board’s finding and order that Houston 
Freight Forwarding Company, Inc. and Bartlett-Collins 
Company knowingly and willfully misclassified shipments 
of glass tumblers and other glassware items, obtaining 
transportation by water therefor at rates less than would 
otherwise have been applicable, in violation of section 16 
of the Shipping Act, 1916, as amended, are supported by 
substantial evidence, and in accord with the law. 

2. Whether the Board correctly found that there was, in 
fact, a misclassification of the commodities here involved. 
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Jurisdictional Statement 


This case is before the Court on the petition of Houston 
Freight Forwarding Company, Inc., hereinafter called ‘‘Pe- 
titioner”, to review and set aside a purported final order 
of the Federal Maritime Board, hereinafter called the 
“Board”. Jurisdiction of this Court to review this pur- 
ported order and the placement of venue in this Circuit are 
established by the provisions of 5 U. S. Code, Secs. 1031- 
1042. 
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Statement of the Case 


The case arises out of certain shipments of property by 
water to Venezuelan ports which were made between 
September, 1955 and June, 1956. (J. A. 437, 455)* 

The property consisted of articles of glass which were 
manufactured and sold by Bartlett-Collins Company (Pe- 
titioner in Case No. 16,224), hereinafter called “Bartlett”, 
f.o.b. its factory at Sapulpa, Oklahoma. Transportation 
from the factory to the foreign port was at the cost and 
expense of the purchaser of the property transported. (J. A. 
293-94). 

Transportation by water was by Lykes Bros. Steamship 
Co., Inc. (Petitioner in Case No. 16,154) hereinafter called 
“Lykes”, Royal Netherlands Steamship Company (Petitioner 
in Case No. 16,093) hereinafter called “Netherlands”, and 
the Compania Anonima Venezolena de Navegacion (Vene- 
zuelan Line), hereinafter called “Venezuelan”. 

Lykes and Netherlands were members of the United 
States Atlantic and Gulf-Venezuela and Netherlands An- 
tilles Conference, hereinafter called “Conference” and 
Venezuelan, which did not participate in the proceeding, 
subscribed to the Conference Tariffs. (J. A. 67, 204, 208). 

Petitioner Houston Freight Forwarding Company, Inc., 
acted as forwarder of the shipments in respect to the water 
transportation. 

On September 20, 1956, the Board on its own motion 
embarked upon an investigatory proceeding to inquire in- 
to possible violation of the Shipping Act, 1916, as amended, 
hereinafter called the “Act” by Bartlett, Lykes, Nether- 
lands, Venezuelan, and Petitioner. 


1 References to the Joint Appendix are designated “J. A.”, fol- 
lowed by the page number. 
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The Petitioners were never able to ascertain the reasons 
or any information regarding any complaint nor to be 
confronted by their accusers or information relating there- 
to. Despite vigorous protests, this remains shrouded in 
mystery and Petitioners were told that when such informa- 
tion was received, “It merely has a superficial appearance 
of merit which the Board feels warrants further investiga- 
tion.” (J. A. 15). 

It was suggested without contradiction that the inter- 
vening conference triggered the investigation (J. A. 21) 
and the carriers made it clear that the conference on its 
own and that they had no common ground. (J. A. 26, 27). 

The inquiry as regards Bartlett and Petitioner was 
whether a violation had occurred in “knowingly and will- 
fully, directly or indirectly, by means of false classification 
or by other unjust or unfair device or means obtained or 
attempted to obtain transportation by water for glass 
tumblers and other manufactured glassware items at less 
than the rate or charges which would otherwise be ap- 
plicable during September, 1955, and thereafter . . .”. 
(J.A. 2-4). 

Hearings were had pursuant to the Board’s order before 
its Examiner, following which the Examiner issued his Rec- 
ommended Decision that Bartlett and Petitioner be found 
to have violated the Act but not so as to Lykes, Nether- 
lands and Venezuelan. (J.A. 406-434). 

Following filing of exceptions by Petitioner and others, 
the Board issued its Report dated November 21, 1960, to 
which was attached the Order of the Board, dated No- 
vember 21, 1960. Thereafter, Petitioner filed its petition in 
this Court for relief. 

The case presents the basic question of whether the 
articles transported were correctly classified as containers 
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instead of as tableware and if not, whether Petitioner Hous- 
ton Freight Forwarding Company, Inc., was guilty of using 
the incorrect classification knowingly and willfully as an 
unfair and unjust means or device for obtaining trans- 
portation at a lower rate than should have been paid. 

Petitioner is a very small corporation, whose owner and 
president is George Puig. Mr. Puig’s company is located in 
Houston, Texas. Petitioner is a freight forwarder. (J.A. 
111). 

On cross-examination Mr. Puig testified: 


“Q. * * * you had not handled glass for export in any 
substantial volume? 

A. No, sir. I know every forwarder specializes in 
some kind of line. My company specialized mainly 
in livestock and also geophysical equipment for the 
oil fields; that had been my two specialties. 

“Of course, we handled many accounts, you 
know, just general cargo accounts, shippers here 
and there. But glassware, this is the first time we 
ever handled glassware. It was a completely new 
account for us.” (J.A. 182). 


The Bartlett-Collins Co. approached Mr. Puig to handle 
their Venezuelan shipments. (J.A. 167). This was after 
Bartlett-Collins Co. had won a long fight to obtain cheaper 
inland freight rates to the port of Houston than the port 
they had previously used.” 


2 (257) On cross-examination by Lykes’ counsel, Mr. Puig testi- 
fied: 


“... Mr. George Nichols’ traffic manager, told me for years 
... they had been fighting to obtain a cheaper rate . . . cheaper 
inland freight. 

“I think the record shows that they are able or were able 
to obtain the cheaper inland freight to the port of Houston, 
a cheaper rate to the port of Houston than to any other port. 
That is my understanding why they switched to this port. 
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For forty years, Bartlett, 2 member of the Glass Con- 
tainer Manufacturers Institute, had been a recognized 
manufecturer of jelly glasses, packers tumblers and other 
glass containers which are specifically designed, engineered, 
produced and sold for the packaging of various com- 
modities but which are suitable for re-use as drinking 
glasses and other uses. (J.A. 224, 311-12, 336-37, 336, 337, 
226, 230, 307, 320-321; 315, 324). Caps and closures are 
available. (Exhibit 24; J-A. 196, 235-36, 241-249, 273, 
313-14, 317-18, 326-327). Bartlett is known as a ‘“‘con- 
tainer” plant. (J.A. 337). 

Petitioner understood that a great many of Bartlett’s 
products appeared daily upon the shelves of the nation’s 
grocery stores as containers, such as the little Kraft cheese 
jars, but later used by many of us as morning fruit juice 
glasses. 

On questioning by Public counsel, Mr. Puig testified: 


“A. When I was approached to handle the Venezuelan 
shipments, we did discuss the descriptions in the 
tariff. I pointed out to the Bartlett-Collins Co. the 
way the tariff read.” (J.A. 167). 


Petitioner, forwarder, was advised by various officials and 
representatives of Bartlett that the articles shipped were 
jars or containers, and were sold as such, were to be used 
as such, and therefore were to be shipped as such. One of 
the Bartletts, probably Mr. Edward Bartlett, and Mr. 
Ramon Robaina, Bartlett’s representative in Cuba, Latin 
America and South America, so advised and instructed 


“I don’t know whether it was the I.C.C. or who it ‘was, but 
Bartlett-Collins was going to have quite a bit of savings and 
they were going to change their movement to the port of 
Houston to obtain that cheaper rate. That is the first knowl- 
edge that I had.” 
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Petitioner. These matters remain absolutely uncontradicted 
in any way in the record. (J.A. 164-67, 175-76, 183, 185, 
188-91, 290-23, 316-17). 

George Puig, owner of Houston Freight Forwarding 
Company, Inc., Petitioner, testified on cross-examination: 

“We are not glass experts. We can’t begin to be. I don’t 
know a thing about the glass manufacturing business nor 
the sales program.” (J.A. 166) “Are you familiar with a 
publication published by the Packaging Institute entitled 
‘Glossary of Packing Terms’? A. No, sir, I am not.” 
(J. A. 170). 

In addition to receiving advices and instructions from 
Bartlett, Edward Bartlett and Ramon Robaina as to what 
these article were, and what their use was to be, and the 
information that they were to be used as containers, and 
the knowledge that Bartlett was in the business of manu- 
facturing containers, and that the people connected with 
Bartlett were experts in the glass business, George Puig 
on several occasions checked with the carriers as to what 
the proper rate should be. Practically all of the shipments 
went by Lykes and Mr. Puig personally discussed the de- 
scription of these articles, their manufacture, and their 
use, as he understood it, with Mr. Berkefield and Mr. 
Matthews at Lykes. 

On cross-examination by Public Counsel, Mr. Puig testi- 
fied: 


“A. ... I did fully discuss this from the beginning 
with Lykes Bros. Steamship Company or as to their 
classification of these containers, in the office in 
Houston and Galveston, because they were carry- 
ing most of the freight, as Bor = probably see; 
and I fully discussed this with 

Q. When did you have those eset Mr. Puig? 
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A. When we first started shipping this material from 
the beginning. 
. And with whom did you discuss the subject? 
- I discussed it with the Traffic Manager of Lykes 
Bros. I have discussed it with Mr. Berkefeld. . . . 
. Who was the Traffic Manager of Lykes? 


. What is his name? 
A. Fred Matthews.” (J. A. 170, 171). 
Further on cross-examination, Mr. Puig testified: 


glassware with Fred 


you have 


rates on 
Matthews and Dick Berkefeld at Lykes Bros. 
. Yes, we did. 
. “We did.’ You mean you or somebody else? 


- No. I did, personally, on these matters. That 
was when we first started shipping. I discussed it 
with the Galveston Office and the Houston Office. 

. Was that before this investigation on the FRED 
MORRIS? 

A. Oh, yes, quite some time before. 
Q. Was it in connection with the initial shipments? 
A. Yes, it was.” (J. A. 182, 183). 

“A. ...I do recall m that when these shipments 
took place I did call and we discussed it. I Seog 
out 2 point, you know, that it was a glass, what 

—and I recall them asking me what was the 
use of it. And I do recall telling them by in- 
struction from the shipper our instruction was 
that it was sold as a container. I remember using 
the word ‘jelly’, used to pack jelly and cheese and 
many things like that. 

“And I remember them telling me that if it 
was for that purpose the tariff to be applied was 
such and such and such.” (J. A. 183, 184). 


8 
On cross-examination Mr. George Puig testified: 


“A... . we consulted the Customs and went over 
and they asked us to describe it under tumblers, 
Schedule B, first, actually for the Bureau of Census 
purpose, that as far as they were concerned, they 
were not restricted items, and if they looked the 
same, it was a matter of interpretation, and 
it under the tumblers, although many times some 
clerks put it on as jars on the shipper’s export 
declaration. But the Customs told us either one 
of the descriptions was correct as far as that is 
concerned.” (J. A. 186). 


— cross-examination Mr. George Puig testified as fol- 


“Q. Do you know the business of some of the con- 
signees, for instance, do you know the business of 
Taurel & Company? 

A. No, sir, I am not at all familiar with any of the 
consignees.” (J. A. 181, 182). 


From the standpoint of Petitioner, the forwarder, con- 
sidering the problems facing him at the time of their oc- 
currence rather than being viewed from hindsight, it is 
respectfully submitted that Statement of Case would be 
incomplete as to him without the thought expressed that 
the condition of the Tariff (since amended) was such as 
to create confusion, ambiguities and unnecessary problems 
in application to the dual-use type products shipped in this 
case. But this thought, from the standpoint of Petitioner, 
will be developed on argument. 

As 2 freight forwarder, Petitioner received a small fixed 
fee on the Bartlett shipments of $10.00 or $15.00 for for- 
warding, handling and documentation. These forwarding, 
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handling and documentation charges were not based on 
freight charges. Furthermore, brokerage fees paid by the 
carrier were based on 114% of the ocean freight charges. 
This is usual and customary. (J.A.366; Exhibit 100). 
The larger the freight charges, the greater are the for- 
warder’s fees. 

The articles ‘transported by water as containers (jars) 
were sold as such. It is uncontroverted that Petitioner 
was advised by representatives or officials of Bartlett that 
the articles exported as jars had been purchased for use as 
containers for packaging and should be shipped as such. 
(J. A. 164-67, 175-76, 183, 185, 188-91, 289-93, 316-17). 
This is undisputed. Transportation from Bartlett’s factory 
was at purchasers’ cost and expense. (Exhibits 59-84; J. A. 
293-94). Orders covering such shipments bear notations 
in respect to cap sizes of items requiring ring gauging. 
(Exhibits 59-84, J. A. 280-304). The rate for transporting 
containers as jars and bottles, by water was computed on 
the basis of weight, whereas the rate for table glassware, 
for example was computed on a measurement basis (so 
much per 40 cubic feet). Included among the articles 
shipped, as reflected by the shipping papers in evidence, 
were eight cartons of “caster cups”, all of which were 
freighted on a measurement basis and not as containers 
or jars. (J. A. 153). The same is true in respect to 156 
cartons of “‘vases”, 60 cartons of “‘salts”, 4 cartons of 
*sherberts”, 8 cartons of “reamers” and 10 cartons of 
“ashtrays”. (J. A. 131-133, 151-154). All of this was ig- 
nored by the Board which found to the contrary. 

Bartlett has not manufactured, sold or shipped decanters 
or decanter sets. (J.A. 305-06, 308). There is no com- 
petent or substantial evidence to the contrary. The Board 
found, nevertheless, that such sets were shipped. 
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The articles classified and freighted as containers (jars) 
instead of as tableware come properly within the definition 
and meaning of the term in common usage and as a trade 
term used in the packaging industry. 

A “jar” is defined in Webster’s New International Dic- 
tionary Second Edition as “a deep, broadmouthed vessel or 
earthenware or glass, for holding fruit, preserves, etc., or 
for ornamental purposes; as a honey-jar; a rose jar”. 

In the “Glossary of Packaging Terms”, “Standard Defini- 
tions of Trade Terms Commonly used in Packaging”, 
compiled and published by Packaging Institute, Inc., New 
York 17, N. Y., Second Edition, 1955, the following defini- 
tions appear: 


“Container, glass—(for packaging) any glass re- 
ceptacle capable of holding a seal or closure for re- 
tention of contents. Glass containers are made in 
many different shapes and sizes for an unlimited num- 
ber of purposes. (See Bottle; Jar; Flask; Vial; Carboy; 
Tumbler; Jug Amput etc.)” 


“Tumbler-A container made like a drinking glass, with 
straight sides or sides flaring slightly outward toward the 
opening. Also packer’s tumbler. Usually made of glass but 
also made from transparent molded plastic.” 

“Tumbler, packer’s—A glass jar, pressed, without neck, 
used for packing of certain products and suitable for re- 
use for drinking purposes.” 

“Jar—A rigid, flat bottomed vessel with wide mouth 
opening.” (J. A. 381-82). 

The Industry Division, Bureau of the Census, Depart- 
ment of Commerce, classifies packers’ tumblers as glass 
containers in its Facts for Industry, series M32G, and not 
as table, kitchen, art or novelty glassware. (Exhibits 88 and 
89; J. A. 379). 
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In Schedule B, Statistical Classification of Domestic and 
Foreign Commodities Exported from the United States, 
published by the Bureau of the Census, Packers’ Jelly 
glasses are classified under commodity number 523600 
“other unfilled Glass Containers”. (Exhibits 1, 25, and 85; 
J. A. 221). While Schedule B does not contain a separate 
classification for packers’ tumblers, the Chief of Statistical 
Reports Divisions of the Bureau said, “It is intended that 
packers’ jelly glasses and other pressed glassed jars without 
necks for use in packing certain products be classified 
under 1958 Schedule B commodity number 52360 (523600 
in 1956 and 1957)”. (J. A. 379-80). 

The articles sold for use as containers were classified and 
transported under the Conference Tariff as empty glass 
jars. Lykes, Netherlands and the other member lines set 
up commodity classifications and rates by and through 
the Conference which was created by their agreement. 
(Exhibits 10, 11 and 91; J. A. 67, 383). The tariff which 
the water carriers promulgated through their Conference 
set out three possible classifications, namely, “Bottles or 
Jars”, “Tumblers”, and “Glassware, N. O. S.” (not other- 
wise specified). (Exhibits 10 and 11, J. A. 67-69, 78-87, 
383, 411-13). None of these classifications was defined in 
the tariff. 

The rate on tumblers per ton amounted to roughly five 
times the rate on jars. In a time of inflation and rising 
prices and costs everywhere, the Conference, between the 
times of the Houston hearing (March 10, 1959) and the 
Washington hearing (June 11, 1959), reduced the rates 
for tumblers per ton weight about 60%, or, from about 
$88.00 per two thousand pounds to $35.00 per two thou- 
sand pounds. (Exhibits 92 and 93; J. A. 362-367). 
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Mr. Richard Berkefeld, Traffic Manager of Lykes, testi- 
fied on cross-examination as follows: 


“Q. ... so that as to tumblers, that rate in effect has 
now been reduced from about $88.00 to $35.00? 

A. ... That is correct. 

Q. ... now, when that was first reduced, . . . did not 
the reduction apply only to decorated tumblers? 

A. That is right. That was the proposal, fairly cor- 
rectly. No, it had been agreed in the Conference 
that the rate on tumblers, packers’ jars, or some- 
thing like that, decorated, and I belive it was 
spelled out how it had to be decorated with colors 
or no colors, was to be reduced. 

When I saw that—it came through the Conference 
in New York—I went back on them. 

Q. You went back on whom? 

A. I went back through our New York office to the 

Conference in order to eliminate this question of 
decoration because it was ridiculous because it was 
just setting up an ambiguity there that if you 
shipped the plain tumbler, you charged one rate, 
and you put a little dab of paint on there, or a 
paper sticker—it didn’t say what you had to put 
on there—and it takes the difference, It was ridicu- 
lous on the fact of it. 
So I asked the Conference—we submitted it to the 
Conference—that ambiguity be removed and to 
be plain or decorated because there was no excuse 
for one or the other. 

Q. Did you do that immediately after you learned 
about it? 

A. Yes, sir. 

Q. By immediately; I mean the same day or the next 


ry. 
A. Well, I couldn’t say exactly, Mr. Powell, it might 
have been the same day; it might have been the 


A. 
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next day. But I got this circular from the Confer- 
ence, and I believe I wrote out a teletype to our 
New York office right away and told chem this. 


. At any rate you acted within a matter of 24 hours 


or so? 


. Approximately, yes. I just went back and told 


them that dog would not hunt. 


. How long did it take to get it changed to eliminate 


that particular feature there that you mentioned? 


. I believe it was eliminated at the next Conference 


meeting that took place after this request. That 
might have been within three, four days or a week. 
I do not recall, Mr. Powell, just how fast, but it 
was a question of several days, which would be a 
normal course. 


. Was that difference eliminated? 
. Yes, sir. 
. Mr. Berkefeld, you understand, do you not, sir, 


that it is the duty of the Conference to furnish 
and publish fair and equitable rates and reasonable 
rates, of course? 

Yes.” (J. A. 363-365). 


And on questioning by counsel for the Conference, Mr. 
Berkefeld testified: 


“Q. Mr. Berkefeld, can you tell us why the tariff rate 


A... 


was changed on those particular tumblers, those 
taking a less than that valuation? 

. we have felt right along that a discrepancy 
between these weight rates and the weight meas- 
urement rates were pretty well out of line and 
needed some correction.” (J. A. 366-67). 


Prior to the issuance of the Board’s Report, Bartlett 
petitioned to re-open the record for further evidence to 
show that the carriers, through their Conference, had fur- 
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ther reduced their rates on tumblers to the rate applicable 
to jars, plus or minus a dollar or two per ton. (Item 30 
Certification of Record by the Board). The Board denied 
the petition and held that this evidence was “necessarily 
irrelevant to the issues”, (J. A. 454-455) while holding 
at the same time that petitioner was guilty of knowingly, 
willfully, unjustly and unfairly obtaining transportation 
at less than the proper rate. 

The Board completely ignored and disregarded all of 
the overwhelming and undisputed facts and evidence placed 
in the record by Bartlett, Petitioner, and others, and pre- 
ferred to consider instead the designations in Bartlett’s 
catalogue, its loading tallies, inland bills of lading, and 
Schedule B classifications on export declarations. Relying 
on these things and refusing to consider any of the well 
established and uncontroverted facts, evidence, usages and 
customs, as well as common sense, the Board held that the 
articles exported were table glassware and not containers 
and should have been shipped on the basis of an unjust, 
unfair, discriminatory, ridiculous rate, admittedly” ... 
pretty well out of line and needed some correction.” (J. A. 
366-67), instead of the rate for containers, at about five 
times the rate for containers (which these items clearly 
were). 

It was established that the designations in Bartlett’s cata- 
logue are part of its sales promotion of premium packages. 
(J. A. 224-31, 237). 

The designations on the loading tallies are by catalogue 
number and name which are used throughout Bartlett’s 
operations. (J. A. 226, 228, 315, 334). 

Examiner ruled that the inland bills of lading were ir- 
relevant and rejected the proffer of one by counsel for the 
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Conference. He nevertheless, declined to strike testimony 
covering their contents.* The inland bills were printed 
forms that were used on interstate movements from Bart- 
lett’s factory in Oklahoma. Under tariffs governing these 
interstate inland shipments, it made no difference whether 
an article was classified as tumbler or as a jar because it 
carried identically the same rate in either case regardless 
of its primary or secondary use. (J. A. 337-39). 

The Schedule B classification of commodities for statisti- 
cal purposes on export declarations is wholly unrelated to 
the Conference Tariff and the classifications under it. (J. 
A. 31-32, 100-02, 186-87, 220-21). 

From the beginning and all through the Houston hear- 
ing, it was most obvious that Public Counsel was relying 
upon Schedule B classification of commodities, through the 
medium of the export declaration, to make his case. (J. A. 
1-221). 

The Examiner permitted Public Counsel, over objection, 
to belabor to a great extent the differences between the 
classifications on export declarations and ocean bills of 
lading. The only witness that Public Counsel produced in 
relation to export declarations, Schedule B classifications, 
and classification of glassware, was Mr. Womack. 

Mr. Womack was with the U. S. Customs and examined 
the cargo on the S. S, FRED MORRIS. He had been with 
U. S. Customs ten years. Export declarations, he admitted, 
were of small moment to him, as a U. S. Customs in- 
spector. Mr. Womack, employee of U. S. Customs, is un- 
der the Treasury Department. Schedule B was not pro- 


8 (290) “EXAMINER GRAY: I will rule that is prior to the 
ocean movement, and I don’t see it’s relevant to the steamship 
(291) application of the rate.” 
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mulgated by the Treasury Department but by a Bureau of 
the Department of Commerce. (J. A. 47). No instruc- 
tions had been given to Mr. Womack as an inspector in 
connection with Schedule B classifications, (J. A. 47). 

The Examiner over objections, permitted him to testify 
from Exhibit 2. This report was signed by Mr. Womack’s 
superior and Mr. Womack was given the report by the 
superior to sign, which Mr. Womack did sign. His memory 
was bad as to the inspection in question and he had to 
“refresh” his memory from Exhibit 2, which had been im- 
properly admitted. 

A reading of his testimony will indicate the complete 
inadequacy of the knowledge of Mr. Womack as to glass- 
ware, and he admitted that he was no expert, and his testi- 
mony is eloquent in this regard. His superior had received 
certain orders to inspect and be “on the lookout” for 
certain things. Mr. Womack looked for that certain thing, 
purported to find it, and then signed the superior’s report. 
Mr. Womack, admittedly not an expert, obviously ill- 
prepared even from the standpoint of ordinary novices in 
this field, nevertheless was permitted to testify in connec- 
tion with Exhibit 2 that the cases were opened for ex- 
amination and express the opinion and conclusion that 
they were “found to be tumblers”. He admittedly did 
now know the difference between a tumbler and packer’s 
ware, (J. A. 27-64). Mr. Womack was the Government’s 
only witness on classifications and what was a “jar” and 
what was 2 “tumbler”. 

Furthermore, the following was said by Public Counsel 
at the conclusion of the Houston hearing: 


“MR. BAMFORD: . . . Now, as to Schedule B 
and the export declaration, I submit that they are 
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relevant to this proceeding, not only because they 
deal with shipments made by the respondents upon 
one or more of the respondent lines, but because under 
the Board’s decision in rates from the United States 
to the Philippine Islands, 20 U. S. M. C. 535-38, 
Page 543, among other things we find the holding 
that differences in descriptions of textiles, in that case 
in bills of lading . . . and export declarations, ... . 
shows a violation of the first paragraph of Section 16. 
“Now, the parties are free to argue whether they 
like this rule of law, but I submit it is the rule which 
the Board is presently applying and does require that 
rae items be found relevant and admitted into evi- 
ce,” 


At the Houston hearing, Public Counsel pontifically 
stated in the record: 


“My function here is primarily to see every bit of 
information, whether good, bad, or indifferent, that 
is relevant be presented to the Examiner for his con- 
sideration. 


“If I miss out on some, as long as it’s relevant, I 
‘want to see it go in. I shall be most happy to see 
anybody put in proper evidence that will enable the 
Examiner to reach the proper conclusion.” 


This attitude of Public Counsel was prior to his learning 
that Schedule B had been amended effective back in 1952, 
unknown to him, the Petitioner, Bartlett, or any of the 
carriers, and unknown to the U. S. Customs people. 
Between the Houston hearing and the Washington hear- 
ing, Bartlett’s counsel discovered the amendment, as did 
Public Counsel. Public Counsel had completed his pre- 
sentation in Houston but, conveniently, at the Washington 
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hearing before anyone else had an opportunity to say 
anything, the Examiner asked Public Counsel if he had 
any thing further at which time Public Counsel stated 
this amendment relating to packers’ jelly glasses. The date 
of amendment was August 20, 1952. Public Counsel ad- 
mitted that “I think perhaps the respondents may wel- 
come it.’””* 

Bartlett undertook to obtain the testimony of officials 
of the Bureau of the Census, who had expressed complete 
willingness to testify, to show the purpose, operation and 
significance of Schedule B classifications on export declara- 


4 (361) “EXAMINER GRAY: Mr. Bamford, you stated at the 
hearing in Houston that you completed your presentation at that 
time. Do you have anything further at this hearing? 

“MR. BAMFORD: I have, Mr. Examiner, one item. I have not 
prepared an Exhibit to support it. I think perhaps the Respondents 
may welcome it. And I will offer it and stipulate that on August 
20, 1952, Schedule “B”, which is (362) Exhibit 1 in this proceeding, 
was amended, by virtue of the issuance of Collector’s Bulletin No. 
3, to include in Commodity Grouping 523-600 the items packer’s 
jelly glasses.” ~ 

“MR. COOK: What is the date of the correction? 

“MR. BAMFORD: August 20, 1952.” 

“MR. KARL H. MUELLER: In that connection, if we may, on 
behalf of Bartlett-Collins, we certainly appreciate Public Counsel 
calling attention to this amendment, and we had intended to do 
so ourselves, and had in that connection intended to offer in evi- 
dence the Collector’s Bulletin No. 3, to which Mr. Bamford referred, 
which, as we understand it, constitutes an official publication of 
the Department Division and Branch involved, in connection with 
the promulgation and administration of Schedule “B”, which has 
to do with, as we all know, the gathering of statistics for informa- 
tional purposes. 

“We just actually came by this copy since we arrived in Wash- 
ington and have not had an opportunity to have (363) it duplicated 
or to secure extra copies, we would like to do that, either to have 
it duplicated or to secure extra copies, if we can.” (364) (The 
document above referred to was marked for identification as Ex- 
hibit No. 25). (365) (The document previously marked Exhibit 
No. 25 was received in evidence.). 
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tions and thereby demonstrate that they were completely 
incompetent, irrelevant and immaterial insofar as concerns 
the classification on ocean bills of lading. Since they were 
in the same department as the Board, they stated they 
could not come unless the Board or Public Counsel or 
Examiner invited them. Ignoring his statement at Houston 
to see that every bit of information, whether good, bad, 
or indifferent . . . be presented, Public Counsel absolutely 
refused to call them although requested many times to do 
so by Bartlett and by Petitioner, and Examiner Gray re- 
fused to call them, although earnestly requested to do so. 
(J. A. 339-55). 

The entire purpose and structure of the classifications 
in Schedule B in the Conference Tariff are entirely differ- 
ent. Classifications of commodities on export declarations 
under Schedule B is solely for statistical and informational 
purposes and not related to classifications for freight pur- 
poses by any rule, regulation or otherwise. 

Upon the foregoing record and under the circumstances 
set forth, the Board, ignoring uncontradicted evidence and 
making unwarranted assumptions and conclusions found 
that Petitioner had falsely classified the articles shipped 
and that such false classification was knowing, willful, 
unjust, unfair, 


Statutes Involved 
A. Shipping Act, 1916 


The statute involved is the Shipping Act, 1916, as 
amended. (46 USCA Sec. 801 et seq.) The relevant pro- 
visions of the Act are as follows: 


“Tt shalt be unlawful for any shipper, consignor, 


consignee, forwarder, broker, or other person, or any 
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officer, agent or employee thereof, knowingly and 
willfully, directly or indirectly, by means of false 
billing, false classification, false weighing, false report 
of weight or any other unjust, or unfair device or 
means to obtain or attempt to obtain transportation 
by water for property at less than the rates or charges 
which would otherwise be applicable.” 


* * * * 


“Whoever violates any provision of this section shall 
be guilty of a misdemeanor, punishable by a fine of 
not more than $5,000.00 for each offense.” (Sec. 16, 
c. 451, 39 Stat. 734; c. 581, 49 Stat. 1518; 46 USCA 
Sec. 815). 


“Any person may file with the Federal Maritime 
Board a sworn complaint setting forth any violation 
of this chapter . . . If this complaint is not satisfied, 
the Board . . . investigate it in such manner and 
by such means, and make such order as it deems 
proper.” 

* * + * 

“The Board, upon its own motion, may in like man- 
ner and, except as to orders for the payment of 
money, with the same powers, investigate any viola- 
tion of this chapter.” (Section 22, 46 USCA Sec. 
821). 


B. Administrative Procedure Act. 


Section 7, 60 Stat. 241, U.S.C.A., Title 5, 31006, 
provides in part as follows: 


“(c) Except as statutes otherwise provide, the pro- 
ponent of a rule or order shall have the burden of 
proof. Any oral or documentary evidence may be 
received, by every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, 
or unduly repetitious evidence and no sanction shall 
be imposed or rule or order be issued except upon 
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consideration of the whole record or such portions 
thereof as may be cited by any party and as sup- 
ported by and in accordance with the reliable, pro- 
bative and substantial evidence. * * *” 


Section 10 (e), 60 Stat. 243, U.S.C.A., Title 5, #1009, 
provides: 


“So far as necessary to decision and where pre- 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (a) com- 
pel agency action unlawfully withheld or unreason- 
ably delayed; and (B) hold unlawful and set aside 
agency action, findings and conclusions found to be 
(1) arbitrary, capricious, an abuse of discretion or 
otherwise not in accordance with law; (2) contrary 
to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsup- 
ported by substantial evidence in any case subject to 
the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted 
by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review 
the whole record or such portions thereof as may 
be cited by any party, and due account shall be 
taken of the rule of prejudicial error.” 


Statement of Point 


The Board’s Report, Decision, and Order are invalid 
and should be set aside because they are not supported 
by substantial evidence on the entire record and is con- 
trary thereto and to the law. 
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Summary of Argument 


The Board in arriving at its decision, report and order 
ignored and disregarded undisputed, uncontroverted, posi- 
‘tive, sworn, unimpeached, relevant testimony on the exact 
‘points involved and the Board’s conclusions on which it 
based its Order do not find substantial support in the 
record. 

Forwarder did not knowingly and willfully misclassify 
so as to obtain transportation at less than charges which 
would otherwise be applicable. 

The Board’s decision was obviously and patently pre- 
determined. The Board ignored positive, uncontroverted, 
relevant evidence, twisted facts to fit their preconceived 
pattern; and misquotes law. The Board violates logic 
and meaning of words. 

Petitioner had the duty of ascertaining to the best of 
his ability what these articles were and how the tariff 
should be applied and where many, including Board 
members and judges of high appellate courts differ, Peti- 
tioner should not be criticized for coming to a different 
conclusion than the Board. 

The Conference in promulgating a tariff which was 
ambiguous in application and the Board in passing on the 
case ignored realities of life and common knowledge and 
modern marketing and sales programs. See Continental 
Can Co. v. United States and Federal Maritime Board, 
272 F. 2d 312 (1959). 

Ambiguous tariffs must be resolved against the carrier 
and the shipper is entitled to select the lowest rate ap- 
plicable. 

Petitioner did many things to attempt to resolve a 
confusing tariff situation, not of his own making, but 
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created by the Conference. The Traffic Managers testified 
the rates were “out of line”. The Continental Can Case, 
(supra) (Hazel-Atlas) demonstrated the ambiguity. 

Secondary or later possible use as tableware does not 
affect the rates applicable, according to the well-settled 
law, cited in Argument. These articles were designed, 
engineered, manufactured and sold as containers and that 
is the controlling use. 

Petitioner’s actions were not “willfully and knowingly.” 
See Continental Can Corp. v. United States and Federal 
Maritime Board, 272 F. 2d 312 (1959). 


ARGUMENT 


The Board formulated its Order by refusing to give 
effect to and ignoring undisputed evidence that weighs 
against or overturns the Board’s view and of making 
findings that are not supported by the record and are 
contrary to it. 

The conclusions of the Board, on which its Order is 
based, does not find substantial support in the record, that 
the classification of the articles shipped was false and that 
such false classification was unfair, unjust, knowing, will- 
ful, and violative of the act. 

In order to reach the conclusions it did, the Board had 
to and did refuse to consider or give effect to positive, 
sworn, competent, uncontradicted, unimpeached, relevant 
testimony on the exact point that not only militates against 
but destroys the findings upon which such conclusions 
are dependent for support. The Board is not permitted to 
do this and the Order arrived at in that fashion is not 
allowed to stand. Universal Camera Corporation v. 
N. L. R. B., 340 U.S. 474, 71 S. Ct. 456, 95, L. Ed. 456. 
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Forwarder did not, knowingly and willfully, by means 
of false classification or by other unjust or unfair device 
or means obtain or attempt to obtain transportation by 
water for gkass tumblers and other manufactured glassware 
items at less than the rate or charges which would other- 
wise be applicable. 

This was the first experience for Petitioner’s counsel 
to handle a matter before an administrative board. A 
number of years of practice before Texas courts and juries 
frankly did not prepare him for the feeling of frustration 
in attempting to combat a situation that was begun in 
some mystery, by person or persons unknown to Petitioner, 
in a manner as to which no information could be obtained, 
carried forward in a fashion that left no doubt for a 
moment as to the outcome, no matter what evidence was 
placed into the record, though courtesies were shown at 
every step of the way in all small matters. The Examiner 
followed the Public Counsel in all his leads. Petitioner’s 
counsel found quickly that to have his way in some small 
thing, it was necessary to get agreement of Public Counsel. 
Then all went well. In the face of disagreement of Public 
Counsel, the small thing was met by refusal—most cour- 
teously. 

Before the Board and in its findings, no fact, no matter 
how true, no matter how well-established, no matter how 
undisputed and uncontroverted, was accepted if it in any 
manner was inconsistent with a pre-conceived and pre- 

In the Board’s decision, strange things happen to the 
facts as well as the law cited. Both are twisted and warped 
to fit a preconceived pattern. 

The Board in its Report, under “Discussion” says: 
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“The controlling use of all this glassware (except caster 
cups), including the tumblers, . . . was table glassware.” 
But in the same kind of case wherein the Board held 
against Hazel-Atlas in Hazel-Afthas Glass Co., 5 FMB 515 
(1958), on appeal to U. S. Court of Appeals, Second 
Circuit, Hazel-Atlas (Continental Can) prevailed and the 
Court said that the Government had not proved that 
the controlling use was, or was intended to be, a drinking 
glass or tumbler. Continental Can Co. v. United States 
and Federal Maritime Board, 272 F. 2d 312 (1959). 

The Board in its Discussion further says that ‘Possible 
use does not change the essential character of the articles 
and is not a lawful basis for a difference in freight rates”, 
citing cases with which Petitioner agrees. But the Board 
takes it upon itself to change that purpose for which the 
article is engineered and manufactured, to-wit, a container 
and, ignoring the facts, assumes that its primary or prin- 
cipal or controlling use is a drinking glass, without any 
basis therefor, when all the undisputed, uncontroverted 
evidence shows the real purpose for which the article 
was manufactured. 

The Board says: 

“If the forwarder and his employees had not looked 
through wrong ends of the telescope to describe the ar- 
ticles in the bill of lading they would not need to be an 
expert and would have been able to find the correct tariff 
description with no trouble.” However, the Board com- 
pletely and conveniently ignores the fact that not only 
did George Puig and his employees have trouble in deter- 
mining what the product was in sttempting to apply the 
Tariff, but the Traffic Manager of Lykes, Mr. Womack, 
and all the others experienced a similar difficulty. 
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In the Hazel-Atlas situation, the Examiner said the ar- 
ticles were containers and should be classified as jars, one 
Board member agreed, and two disagreed. When the case 
was appealed to the U. S. Circuit Court of Appeals, 
Second Circuit, the honorable members of that Court 
could not agree completely. All this despite the fact that 
the Examiner, Board and Court had before a great deal 
of evidence; far more than did George Puig and his em- 
ployees (Petitioner) in this case. 

The truth of the matter is that the Conference and the 
Board ignored an important thing: “In reaching their 
decisions, neither courts nor administrative bodies should 
ignore the realities of life and disregard common knowledge 
even though such knowledge may not have achieved a place 
within the purview of judicial notice. Many food items 
today are sold in containers which may ultimately be used 
for other purposes. This potential additional use is, as 
petitioner concedes ‘a help in marketing the packaged 
product’. This possibility, however, does not change the 
container character of the article shipped to the food 
packager. The packager is not buying tumblers nor re- 
selling tumblers. Furthermore, packer’s tumblers must be 
specially manufactured so as to have a ‘finish’ (the edge 
of the glass) to which the metal or other enclosing cap 
may be attached.” Continental Can Company v. United 
States and Federal Maritime Board, 272 F. 2d 312, 315. 

The Conference in only giving the choices it did in its 
Tariff and the Board in their decisions failed to take notice 
of modern marketing and sales procedures. Merely because 
Ford Motor Company chooses to call a pickup truck a 
Ranchero and add a few frills for sales purposes does not 
change its essential characteristics as a pickup truck. A 
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little lower, a little prettier, a little more saleable, perhaps, 
but still a truck. 

The Board according to its approval of the Examiner’s 
findings, wants Petitioner to go only according to the 
documents in his possession and not consult with the 
manufacturer-shipper. Such a statement demonstrates com- 
pletely not only a complete lack of knowledge as to busi- 
ness and how it is conducted but also a complete disregard 
of the true and undisputed facts as they clearly appear in 
the record. Such a statement raises a doubt as to its sin- 
cerity. Does Examiner and the Board sincerely believe that 
a new account first shows up in someone’s office by docu- 
Ments coming in the mail, without any conferences, tele- 
phone conversations or letters of transmittal, not to speak 
of some explanation of the type of business, and at least 
some general discussion about a series of transactions about 
to occur? 

In the Hazel-Atlas situation the Board complained that 
the forwarder did nothing to acquaint himself with the 
matters at hand. Here Puig and his employees were in 
contact with the manufacturer-shipper, Bartlett’s repre- 
sentatives, the Galveston and Houston Traffic Managers of 
the carrier, and Customs, all in an effort to determine and 
resolve a confusing situation. 

This confusing situation was absolutely and needlessly 
created by the Conference, which has the duty of estab- 
lishing just and equitable rates, classifications and tariffs. 
(Shipping Act of 1916, as amended 46 USC 817). The 
Conference had not done this, Instead its failure to make 
its tariffs conform to modern marketing and sales proce- 
dures and programming, as was pointed out by the Court 
in the Hazel-Atlas (Continental Can) case has been very 
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largely responsible in bringing about this situation and 
was a snare and a trap. 

As we have seen, the difference in freight charges for a 
particular item was five times as much as if it were classi- 
fied as a tumbler than as a jar. These articles were called 
tumblers by its manufacturer for sales purposes but they 
‘were containers-jars. Up-grading, saleswise, does not 
change the essential characteristic of the object. Therefore 
when the Conference failed to recognize and provide for 
this situation, they created ambiguities of the tariff in 
application to these products. 

The Circuit Court of Appeals in the Continental Can 
case (Hazel-Atlas) in the same kind of tariff situation, 
said that it was sufficiently close as to create ambiguity. 

The Traffic Manager for Lykes said, as pointed out 
above, “We have felt right along that the discrepancy 
between these weight rates and the weight measurement 
rates were pretty well out of line and needed some cor- 
rection.” It will be recalled that between the Houston and 
Washington hearings of this case, the Conference reduced 
the rates for tumblers from $88.00 per two thousand 
pounds to $35.00 per two thousand pounds and later to 
about $17.00 per two thousand pounds, the latter figure 
being sought to be introduced by Bartlett. 

Ambiguity in tariffs should be resolved against the car- 
rier. The shipper is entitled to select the lower rated tariff 
designation. Continental Can Co. v. United States and 
Federal Maritime Board, 272 F. 2d 312; The Gelfand 
Manufacturing Co. v. Bull Steamship Lines, Inc., 1 USS 
BB 169, 170 (1930): Rubber Development Corp. v. Booth 
S S Company, 2 U.S.M.C. 746 (1945). 
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In Himala International v. Fern Line, 3 USMC. $3 
(1948), it was stated: 


“As we said in Rubber Development Corp. v. Booth 
S S Co., Ltd., 2 U.S.M.C. 746, 748, ‘carriers’ tariffs 
are submitted to the rule of interpretation applicable 
to written instruments generally. This rule is that 
the tariff, having been written by the carrier, is vul- 
nerable against carriers if the tariff’s meaning is am- 
biguous. Every effort should be made by carriers, par- 
ticularly those that are members of Conferences and 
therefore parties to the same tariff, to so draw their 
tariffs as to remove all uncertainties; otherwise there 
is a possibility of preference and discrimination in 
violation of Sections 16 and 17 of the Shipping Act, 
1916.” (Italics supplied) 


Furthermore, it is well know that the nature and 
character of shipments at the time tendered determines 
its status for rate purposes and the use which may be sub- 
sequently made does not control the rates. A possible 
secondary or ultimate use to which an article might be 
subjected is not controlling or to be considered on its 
classification, It is illogical to apply on a shipment of 
automobile tires a rate applicable on a complete setup 
automobile, merely because we might feel certain that the 
tires will ultimately be used on an automobile, or to apply 
on a shipment of lumber the rate applicable on a knocked- 
down ready to set-up house, or, on a shipment of cattle 
the rate applicable to fresh meats and packing house pro- 
ducts. Such illogical conclusions are in direct conflict with 
many court and I.C.C. decisions. Sonken-Galamba Corp. 
v. Union Pacific Railroad Co., 10 CIR., 1944, 145 F. 2d 


30 


808; Crancer v. Lowden, 121 F. 2d 645; Swift & Co. v. 
U. S., 7 CIR., 255 F. 291; Knight Iron & Metal Co. v. 
Gulf M & N Railroad Co., 101 1.C.C. 623. 

The tariff was ambiguous in application to these pro- 
ducts at the time of the shipments under question, and 
the tariff has since been amended more than once to cor- 
rect this situation. 


“Wilfully and knowingly” 


Having set out the foregoing testimony, facts and refer- 
ences to evidence, it would seem that the question of 
“willfully and. knowingly” would almost take care of 
itself. 

Petitioner was a freight forwarder specializing in cattle 
and geophysical equipment, and some general cargo. He 
had never before handled glassware. He was not familiar 
with the “Glossary of Packaging Terms”. He knew that 
these articles were sold as containers with a later possible 
re-use as tumblers. He was informed by a reliable and old- 
time, recognized glass manufacturer and its representatives 
that these articles were engineered, designed, manufactured 
and sold as containers, certainly he had a right to rely on 
them. The tariff as promulgated by the Conference was 
ambiguous in its application to these articles. At the be- 
ginning and on several other occasions he contacted rate 
experts, the Traffic Managers of Lykes, U. S. Customs was 
contacted. Shipments were accidentally broken open on 
occasion and were inspected by the carrier at this time 
and again rates and uses were discussed.” A freight for- 

5 (260) “...1I... recall an instance ... where we had a 


misfortune; I think it was in the handling down there at the docks; 
quite a few cases broke and busted and they rattled an awful lot, 
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warder’s office, with sailing deadlines, was called a “mad- 
house” (J. A. 181). e 

He did not know nor was he familiar with the operations 
ef the consignees. 

Furthermore, as a freight forwarder, he received $10.00 
or $15.00 for preparation of the documents, and 114% of 
the feight charges. If the articles had always moved as 
“tumblers”, the forwarder would have made more money. 
The fixed fee for preparation of documents did not de- 
pend on the freight charges. He did not prepare the docu- 
ments himself and had not done so for years. (J. A. 359-61, 
366, Exhibit 100). 

Mr. Puig made honest, bona fide and open and above- 
board efforts to resolve an ambiguous and confusing situa- 
tion, not of his own making. 

In the Continental Can Co. Inc. v. United States and 
Federal Maritime Board, 272 F. 2d 312, the Court said at 
page 316: 


“Finally, there is no justification for holding that one 
classification is so clearly right and the other wrong 
that willful and knowing intent to misclassify is the 


only fair conclusion.” 


and I remember they called me (the steamship line) . .. and... 
told me there were a few cases that had busted and .. . they 
wanted to know what we wanted to do with it. (261) I called the 
shipper and they said, ‘let’s recuperate the cases, take out what is 
good and make up cases.’ 

“I remember the merchandise was exposed and I remember 
discussing this, and also them asking me what was the use for it. 
And I remember telling them that I did not sell the merchandise 
nor manufacture it, but my instructions from the shipper was 
that it was for a container use. And I remember using the word 
‘jelly and cheese’ and so on . . . That was on the Lykes Line . . . 
I remember discussing it with Mr. Fred Matthews.” 
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CONCLUSION 


The Board’s Report, Decision and Order of November 
21, 1960 are invalid and should be declared invalid, en- 
joined and set aside insofar as it relates to Houston Freight 
Forwarding Co., Inc. because of not being supported by 
substantial evidence on the entire record. 
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Government’s Case 


The Government, Respondents, argues that there was 
false classification and that such false classification was 
knowingly and willfully committed. The Government re- 
fuses to recognize the undisputed evidence and facts but 
instead builds its case solely upon the descriptions in 
ocean bills of lading as compared to the descriptions in 
totally unrelated documents, to-wit, inland bills of lading, 
export declarations, and loading tallies. 
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Inland Bills of Lading 


The inland bills of lading are irrelevant. They are made 
up from the loading tallies and orders which in turn 
are based upon Bartlett’s catalog. (JA 319). The Govern- 
ment seeks to ignore the fact that even the pre-determined 
Examiner said: “I will rule . . . (the inland bill of lading) 
is prior to the ocean movement, I don’t see it’s relevant 
to the steamship application of the rate.” (See Petitioner’s 
Brief page 14, 15 and footnote). 


Export Declarations 


The Schedule B classification of commodities for statisti- 
cal purposes on export declarations is wholly unrelated 
to the Conference Tariff and the classifications under it. 
(JA 31-32, 100-102, 186-187, 220-221). These packag- 
ing or container items could have been listed on export 


declarations either way, according to the Houston Customs 
Office. (JA 186). Furthermore, the particular Schedule B 
which the Government had been relying upon and thought 
to be in effect at the time of these shipments had in truth 
and in fact been amended and superseded and the amend- 
ment which was actually in effect had a classification for 
packers’ jelly glasses, which would have included this type. 
(See Petitioner’s Brief 17, 18 and footnote). But, really, 
the Schedule B classifications had a different break-down 
from the Tariff involved and were not comparable. 


Loading Tallies 
The loading tallies simply followed the names and 
numbers from Bartlett’s catalog. The names of the items 


in the catalog are up-graded for sales and merchandising 
purposes in connection with Bartlett’s sales promotion of 
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premium packaging or container items. (JA 224-231, 237, 
315, 334). 


“Name” versus “Use” 


So, we come to the question of prosecution according 
to “name”, or, on the other hand, whether we will look to 
what the object actually is, or its “use”. 

The Government’s lawyer asks, “If they were ‘jars’, why 
call them ‘tumblers’ ”? The facts are before us. In connec- 
tion with its sales promotion of premium packaging or con- 
tainers (jars, if you please), for sales and merchandising 
purposes Bartlett apparently has found that these container 
items sell better if up-graded as to name and if their design 
can be such as not only to fulfill their purpose as containers 
(jars) but also to suggest a possible re-use as tableware, 
at least for the “heavy-duty” type of general family use, 
as distinguished from fine or handmade glassware. That 
seems simple enough for anyone who wants to understand 
the truth. These items are therefore designated as tumblers 
in the catalog. 

The sales names and numbers appearing in the catalog 
are naturally placed upon the loading tallies, following and 
being consistent with the catalog. 

In ordinary domestic transportation, where no differences 
are encountered in rates, it would be ridiculous and con- 
fusing to change the names of the items when making up 
the inland bills, But, it would seem to Petitioner’s counsel, 
from the point of view of a reasonable, prudent and law- 
abiding glass manufacturer, in ocean rates where there was 
a difference, the real nature of the object and its “use” is 
certainly to be considered in order to select the proper, 
fair rate applicable to the item and the use to which it is 
put. 
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At the time of these shipments, the rate as to “tumb- 
lers” was about five times that of “jars”. In the promulga- 
tion of rates, there must be some rhyme or reason to ac- 
count for the difference, one being approximately 500% 
greater than the other. We understand that risk, breakage, 
handling and other similar factors are generally considered. 
Fine or handmade glassware might have been originally 
considered by the Conference in formulating rates like 
these, in comparison to containers. 

But, Bartlett is a “container” plant (JA 337); a “ma- 
chine” plant, as distinguished from a hand shop. (JA 227). 
A member of the Glass Container Manufacturers Institute, 
for 40 years Bartlett has been a recognized manufacturer 
of jelly glasses, packers tumblers and other glass containers 
which are specifically designed, engineered, produced and 
sold for the packaging of various commodities but which 
are suitable for possible re-use as drinking glasses and other 
uses. (JA 224, 311-312, 336-337, 226, 230, 307, 320-321, 
315, 324). Caps and closures are available. (Exhibit 24) 
(JA 196, 235-236, 241-249, 273, 313-314, 317-318, 326- 
327). 

The Conference provided rates for “jars” and at 500% 
more, rates for “tumblers”. If the rates are based upon 
reason in the slightest degree, then the greater rate must 
have been imposed having in mind objects of far greater 
value, with far greater risk, and far greater handling 
charges, otherwise the rates imposed were unreasonable and 
a violation of the Shipping Act. But the articles manu- 
factured by Bartlett were not fine, handmade items but 
were simply premium packaging items or containers, or 
jars. Up-grading, saleswise, does not change the essential 
characteristics of the object. Therefore, when the Confer- 
ence failed to recognize and provide for this situation, 
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they created ambiguities of the tariff in application to 
these products. Continental Can Company v. The United 
States and Federal Maritime Board, 272 F. 2d 312. 

Ambiguity in tariffs must be resolved against the car- 
rier and the shipper is entitled to select the lower rated 
tariff designation. Continental Can Co. v. United States 
and Federal Maritime Board, 272 F. 2d 312; The Gelfand 
Manufacturing Co. v. Bull Steamship Lines, Inc., 1 USSBB 
169, 170 (1930); Rubber Development Corp. v. Booth 
S. S. Company, 2 U.S.M.C. 746 (1945). The provisions of 
the tariff is to be construed against the carrier. Rubber 
Development Corp. v. Booth § § Co., Ltd., 2 U.S.M.C. 
746, 748; Himala International v. Fern Line, 3 U.S.M.C. 
53 (1948). The nature and character of shipments at the 
time tendered determines its status for rate purposes. A 
possible secondary or ultimate use is not controlling nor to 
be considered in connection with rates. Sonken-Galamba 
Corp. v. Union Pacific Railroad Co., 10 CIR., 1944, 145 
F. 2d 808; Crancer v. Lowden, 121 F. 2d 645; Swift & Co. 
v. U. S., 7 CIR., 255 F. 291; Knight Iron & Metal Co. v. 
Gulf M & N Railroad Co., 101 I.C.C. 623. 


Burden of Proof 


Government counsel refers to the fact that Bartlett did 
not produce someone from Venezuela. There is still such 
a thing as “burden of proof” and this rests upon the 
Government, not upon Bartlett nor any other Petitioner. 


Not Knowing and Willful 


Petitioner is accused of misclassifying knowingly and 
willfully to obtain transportation at less than applicable 
rates, 
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No matter how Government’s counsel torture truth, 
the plain and simple facts are that the tariffs involved 
were ambiguous and confusing in application to these pro- 
ducts, The statement of Government’s counsel that Bartlett 
and Petitioner decided among themselves the classification 
they would use and then merely called the ocean carrier 
to obtain the quoted freight rate for that pre-selected false 
classification, is viciously false and untrue. 

Petitioner was a freight forwarder specializing in cattle 
and geophysical equipment and some general cargo, He 
had never before handled glassware. He was dealing with 
a reliable and recognized glass manufacturer and its repre- 
sentatives and was informed by them that the articles 
manufactured and shipped were engineered, designed, manu- 
factured and sold as containers. He had a right to rely 
on this information, He was not familiar with the Vene- 
zuelan consumers. 

At the very beginning and on numerous occasions he 
contacted rate experts, the Traffic Managers of the carrier. 
U. S. Customs was consulted. Shipments, accidentally 
broken open on occasion, were inspected by the carrier 
and rates and uses were discussed. 

It is absolutely untrue that Petitioner only requested the 
Ocean carrier to obtain a quoted freight rate for a pre- 
selected false classification. The record is abundantly clear 
that the Traffic Managers and other employees of the car- 
rier knew exactly what was being shipped and that these 
matters were discussed on numerous occasions with all of 
the persons and organizations mentioned. 

There was honest confusion as to how to classify these 
items. This was testified to by the Traffic Manager of the 
carrier. The testimony of the U.S. Customs officer Womack 
in Houston eloquently speaks his confusion. Disagreement 
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in the Hazel-Atlas case between the Examiner, the mem- 
bers of the Board, and the members of the Circuit Court 
of Appeals, with the mass of evidence before them, is 
Pproof-positive of the confusing and ambiguous situation. 
Please bear in mind that the Petitioner, as 2 newcomer in 
the field of glass shipments, did not have the opportunity 
of all of this evidence. If the examiners and members of 
the Board, and the learned members of the Circuit Court 
of Appeals could not agree, how can it be said that a 
freight forwarder, seriously attempting to resolve a problem 
not of his own making, is at fault, willfully and know- 
ingly? It cannot be said that one classification is so clearly 
right and the other wrong that willful and knowing in- 
tent to misclassify is the only fair conclusion. Continental 
Can Co., Inc. v. United States and Federal Maritime Board, 
272, F. 2d 312. 


CONCLUSION 


The Board’s Report, Decision and Order of November 
21, 1960, are invalid and should be declared invalid, en- 
joined and set aside insofar as it relates to Houston Freight 
Forwarding Co., Inc., because of not being supported by 
substantial evidence on the entire record. 


Ze submitted, 2? 
RI H. POWELL 


Powell Building 
1100 Leeland 


Houston 2, Texas Y) ZX “ 
KSEE E. 4 esate 


430 Washington Buildi 
Washington 5, D. an 
Attorneys for Petitioner 
Houston Freight Forwarding 
Company, Inc. 


CERTIFICATE OF SERVICE 


I hereby certify that I have this 4th day of March, 1962, 
served copy of the attached brief on counsel for each party 
in this proceeding by mailing the same, postage prepaid, 
to the following: 


Harold E. Mueller, Esq. 

Karl H. Mueller, Esq. 

$02 Burk Burnett Bldg. 

Fr. Worth, Texas 

Attorneys for Bartlett-Collins Co. 


Norman M, Barron, Esq. 
Burlingham, Underwood, Barron, 
Wright & White 
26 Broadway 
New York 4, N. Y. 
Attorneys for Royal Netherlands Steamship Co. 


John D. Fitzgerald, Esq. 


Donald M. Sullivan, Esq. 

430 Washington Bldg. 

15th & New York Ave., N.W. 

Washington 5, D.C. 

Attorneys for Royal Netherlands Steamship Co. 


M. L. Cook, Esq. 

Royston, Razor & Cook 

877 San Jacinto Bldg. 

Houston 2, Texas 

Attorneys for Lykes Bros. Steamship Co. 


Odell Kominers, Esq. 

Kominers & Fort 

$29 Tower Bldg. 

Washington 5, D.C. 

Attorneys for Lykes Bros. Steamship Co. 


Richard A. Solomon, Esq. 

Attorney - United States Dept: of Justice 
Washington 25, D.C. 

Attorney for United States of America 


Robert E. Mitchell, Esq. 

Deputy General Counsel 

New General Accounting Office Bldg. 
Sth & G. Streets, N.W. 

Washington 25, D.C. 

Attorney for Federal Maritime Board 


Attorneys for Houston Freight g 


Forwarding Co., Inc. 


